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PROCEEDINGS ON 09 JULY 2025  

PROSECUTOR:   State ca l ls  case number C/425/2025 in  the 

mat ter  between the State and Accused 1,  Jean Pierre Van 

Niekerk.   Accused 2,  Njabulo Brendon Dlamin i .  Accused 3,  

Banele Mseleku.  Accused 4,  L loyd Cl ive Ramsbot tom. Today 's  

date is  9 Ju ly  2025.   Appearances are as before,  except  for  

c lerk  of  cour t .   Clerk of  cour t  today is  Mrs Mkhize.   Your  

Worship,  th is  mat ter  is  on the ro l l  today for  fur ther  ev idence 

in  respect  of  the bai l  appl icat ion.  I  have been advised that  Mr 

Batchelor,  who was represent ing Accused 2 in  th is  mat ter,  has 

sent  a not ice of  wi thdrawal .   However,  Your  Worship,  I  be l ieve 

my col leagues wi l l  address the Court  in  respect  of  th is  

mat ter.…[ inaudib le]  

COURT:   The not ice of  wi thdrawal  is  not  f i led wi th the c lerk of  

cour t ,  meaning i t 's  not  at tached to the charge sheet .    

PROSECUTOR:   I t 's  not  at tached to Your  Worship as yet .   

But  I  be l ieve that  one of  my col leagues wi l l  address Your  

Worship on the mat ter.   

COURT:   Okay,  maybe I  need to ascer ta in wi th  Appl icant  2.   

Njabulo Brendon Dlamin i? 

ACCUSED 2:    Yes,  Your  Worship.   

COURT:   Are you aware that  your  legal  representat ive,  which 

was Mr Bar taram, is  no longer  represent ing you.   I 'm to ld you 

had f i led a not ice of  wi thdrawal .   

ACCUSED 2:    Yes,  Your  Worship,  I  have,  Your  Worship.  
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COURT:   And you have s ince inst ructed another  at torney,  or  

what  is  the posi t ion?  

ACCUSED 2:    Yes,  Your  Worship,  I  have consul ted wi th Mr 

Mkhize to get  ass is tance in  represent ing me.  

COURT:   Thank you,  Mr Mkhize?  

MR MKHIZE:    Thank you,  Your  Worship.  

COURT:   Can I  have your  in i t ia ls ,  p lease?  

MR MKHIZE:    M-S,  Your  Worship.   MS Mkhize.   

COURT:   MS Mkhize.  

MR MKHIZE:    That  is  correct ,  Your  Worship.   Your  Worship,  I  

conf i rm that  I  have been inst ructed in  th is  mat ter.   Yes,  at  the 

e leventh hour,  Your  Worship.   And I  fur ther  conf i rm that  I  have 

just  been furn ished wi th the not ice of  wi thdrawal  f rom the 

at torney who represented the accused.   Unfor tunate ly,  Your  

Worship,  i t  was not  f i led,  because I  have a lso just  been 

furn ished wi th i t .   May I  have leave to hand i t  in ,  Your  

Worship,  for  the purpose of  the record?  

COURT:   You may.  

MR MKHIZE:    Thank you,  Your  Worship.   

COURT:   The Court  has just  been furn ished wi th a not ice of  

w i t h d r a w a l  w i t h  r e g a r d s t o  A p p l i c a n t  2 i n  t h e s e b a i l  

proceedings.   The same had just  been handed to Cour t .   I t  

was not  f i led wi th  the c lerk  of  cour t .   However,  the Cour t  had 

endorsed that  Mr Mkhize had been inst ructed to represent  

Appl icant  2.   Mr Mkhize,  otherwise,  are you ready to proceed?  
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Have you fami l iar ised yoursel f  wi th  these bai l  proceedings?  

The mat ter  is  par t ly  heard.  

MR MKHIZE:    Yes,  Your  Worship,  I 'm fu l ly  aware.   

COURT:   Wi th regards to your  c l ient .   He had f i led in  an 

aff idav i t  for  purposes of  h is  bai l  appl icat ion.  

MR MKHIZE:    That  is  correct ,  Your  Worship.   Your  Worship,  I  

have had t ime to fami l iar ise mysel f  wi th  the record and I  am in 

possession of  a l l  the documents necessary,  Your  Worship.   

COURT:   Okay,  thank you.  

MR MKHIZE:    And we are ready to proceed wi th the mat ter,  

Your  Worship.   Thank you,  Your  Worship.   

COURT:   The appl icants had c losed thei r  case and the 

respondent  had handed in  an aff idav i t  by the invest igat ing 

off icer  and then c losed the respondent 's  case.   However,  the 

Cour t  fe l t  that  the th ings that  needed to be c lar i f ied by the 

invest igat ing off icer,  hence the Cour t ,  postponed the mat ter  

for  the invest igat ing off icer  to  be present ,  so as to  c lar i fy  

cer ta in aspects of  h is  ev idence,  as there were th ings that  

were not  c lear  in  the aff idav i t .   So the invest igat ing off icer  is  

ca l led by the Court  as the wi tness in  these bai l  proceedings.   

Mr Dlamin i ,  you may be seated.   I 'm to ld the invest igat ing 

off icer  is  present .   

PROSECUTOR:   As the Court  p leases,  Your  Worship,  that   
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is the posi t ion,  Your  Worship.   I f  I  may cal l  h im to come 

forward.   

COURT:   You may.   

PROSECUTOR:   Sargent  Khanyase.  

COURT:   Can you State your  fu l l  name,  Mr Khanyase?  

WITNESS:   Kenneth Dumisani  Khanyase,  Your  Worship.   

COURT:   Mr Khanyase,  do you have any object ions in  tak ing 

an oath?  

WITNESS:   No,  Your  Worship.  

COURT:   Do you consider  the oath to  be b inding on your  

conscience?  

WITNESS:   Yes,  Your  Worship.   

COURT:   Do you then swear that  the ev idence you are about  

to  g ive wi l l  be the t ruth and noth ing e lse but  the whole t ru th?  

You may ra ise your  r ight  hand and say,  So help me God.   

WITNESS:   So help me God.  

KENNETH DUMISANI KHANYASE(sworn states)  

EXAMINATION BY COURT 

COURT:   S i r,  as I 've expla ined,  you have been cal led by the 

Cour t  as a wi tness.   Do you conf i rm that  you are an 

invest igat ing off icer  of  th is  case?  The cour t  case number is  

C/425/2025.   You wi l l  have the CAS number Amanzimtot i  

84/04/2025.   

MR KHANYASE:   Correct ,  Your  Worship.  

COURT:   And have you been invest igat ing th is  mat ter  s ince 
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the incept ion of  the mat ter?  

MR KHANYASE:   Correct ,  Your  Worship.   

COURT:   Okay,  so you are aware of  the charge that  a l l  the 

four  appl icants are fac ing?  

MR KHANYASE:   Correct ,  Your  Worship.   

COURT:   Okay,  you have g iven an out l ine of  the facts  of  the 

case.   However,  i t 's  not  c lear  the involvement  of  each 

appl icant  in  the case.   I f  you can br ie f ly  te l l  the Cour t  the 

facts  of  the case.   

MR KHANYASE:   Your  Worship,  i t 's  qu i te ,  hence then I  

submit ted to the epidemic,  but  then to be prec ise,  I  received 

the case of  a ,  thank you very much.   Excuse me,  Your  

Worship.   On 11 Apr i l ,  I  was a l located to invest igate the case 

of  murder.   Of  which in i t ia l ly  when i t  occurred,  pr ior  to  that  me 

being g iven,  I 'm the one wi th my col league who at tended the 

cr ime scene,  where then the deceased in  th is  mat ter  was 

found to be ly ing in  th is  cr ime scene.   Then on 11  Apr i l ,  i t  was 

a l located to me to invest igate,  Your  Worship.   In  the process 

of  my invest igat ion,  there was qui te  a number of  wi tnesses 

that  I  had to in terv iew,  Your  Worship,  to  ascer ta in the cause 

wi th which the deceased ended up dead.   Hence then,  I  had to 

go through about  18 wi tnesses.   That  inc ludes wi tnesses f rom 

ins ide the Tete lesta i  Recovery Centre and outs ide of  the 

fac i l i ty.   I  had to ascer ta in a l l  the facts  per ta in ing to the death 

o f  the deceased and ident i fy ing the poss ib le w i tnesses.   
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Which is  when then most  of  the wi tnesses had ear l ier  on 

feared to come forward,  because most  of  them were f rom 

ins ide the fac i l i ty  i tse l f .   Then af ter  obta in ing the wi tness 

statements,  which then impl icated some of  the in takes ins ide 

the Tete lesta i  Recovery Centre,  on ly  then,  Your  Worship,  I  

e ffected the arrest .   Which is  why then,  we had th is  posi t ion.   

COURT:   So that  is  why i t  took so long to effect  ar rest ,  

because the date of  the inc ident ,  accord ing to the Cour t  

document ,  the charge sheet ,  i t 's  9  Apr i l  2025 and the date of  

ar rest  is ,  I 'm not  sure whether  th is  is  25 or  26 June 2025.  

MR KHANYASE:   Correct  Your  Worship.   

COURT:   So i t  took more than a month.   

MR KHANYASE:   Correct  Your  Worship.   

COURT:   So these wi tnesses,  how were they ident i f ied? I f  

you say they were re luctant  to  g ive ev idence.   

MR KHANYASE:   Wel l ,  I  establ ished them af ter  in terv iewing 

them, when everybody was being in terv iewed f rom ins ide the 

Tetelestai Recovery Centre.   Only  then,  what  actual ly  then 

happened,  some of  them, af ter  they had been in terv iewed,  

they were v ic t imised and then le t  out  of  the fac i l i ty.   Some 

were taken by the i r  fami l ies and somehow then I  managed to 

get  to  them and obta in the s tatements,  which then led me to 

arrest ing the appl icants,  Your  Worship.   

COURT:   So they were v ic t imised by whom?  By the people at  

the centre,  or  by the appl icants,  or  by people that  are 
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unknown?  

MR KHANYASE:   Your  Worship,  they were v ic t imised by the 

people at  the centre,  wi th  which one of  the accused in  th is  

case,  he,  as we speak now, is  out  on bai l  for  assaul t ing two of  

the wi tnesses who have got  the i r  s tatements in  the docket ,  

ind icat ing the same accused before Cour t .   The case is  

Amanzimtot i  CAS 72/6/2025,  assaul t  GBH, which has been 

remanded for  21 July  2025.   

COURT:   Okay.   So basica l ly,  that 's  how the ev idence was 

obta ined.   But  br ie f ly,  i f  you can te l l  the Cour t ,  how were they 

involved in  th is  murder  of  the deceased?  

MR KHANYASE:   Yes,  Your  Worship.   Accord ing to the 

w i tnesses ,  Your  Worsh ip ,  the w i tnesses ,  they a re there 

together  wi th  the accused before Court .   They stay there.  

COURT:   They are a l l  a t  the centre pat ients ,  k ind of ,  a t  the 

rehabi l i ta t ion centre.   

MR KHANYASE:   Yes,  Your  Worship.   They are a l l  there,  but  

then the accused before Court ,  the manner in  which the 

fac i l i ty  operates,  the in takes are brought  in  there.   Those that  

then have gone through the rehabi l i ta t ion and have been 

processed and seen to be bet ter  o ff  than the others,  they are 

then promoted to moni tor  those that  are new intakes in  the 

fac i l i ty.   Then in  th is  instance,  the deceased was brought  in  

and then he was to be looked over,  moni tored by the accused 

before cour t .    
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COURT:   Which accused?  Al l  o f  them?  

MR KHANYASE:   A l l  o f  them. 

COURT:   A l l  four  of  them?  

MR KHANYASE:   Yes,  Your  Worship.   

COURT:   They were moni tor ing h im?  

MR KHANYASE:   Yes,  they were moni tor ing h im.   

COURT:   So i f  they are moni tored by other  pat ients ,  are there 

no people,  the off ic ia ls  who are running the centre?  

MR KHANYASE:   No,  Your  Worship.   There is  no,  there are 

no,  that  fac i l i ty,  i t  does not ,  f rom what  I  establ ished,  i t  does 

not ,  the people that  he lp the fac i l i ty  run are the people that  

have been ident i f ied by the fac i l i ty  to  have bet ter  recovery 

than those that  are new in the fac i l i ty.   Otherwise,  there are 

n o ,  a n y p r o f e s s i o n a l  p e r s o n s t o d o w h a t  t h e n t h e 

rehabi l i ta t ion is  por t rayed to be.   L ike there are no former 

secur i ty  guards in  the fac i l i ty,  there are no psychologis ts ,  

there are no nurses,  there are no,  a l l  th is  is  being done by 

one of  those that  have a l ready had t ime and have been 

proven and ident i f ied by the senior,  should I  say,  by the owner 

or  the management  of  the fac i l i ty  to  be bet ter  to  look af ter  

those that  are new.  Not  qual i f ied,  noth ing whatsoever  that  

could empower them to look af ter  those.   Because in  any 

event ,  they are there as wel l ,  they have been there as wel l  to  

go get  the ass is tance to come out  of  the drug addic t ion.    

COURT:   Okay,  what  about  the management  of  the fac i l i ty?  
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They do not  run the fac i l i ty  or  oversee how i t  funct ions?  

MR KHANYASE:   From my knowledge,  Your  Worship,  the 

person that  is  supposed to be owning the p lace is  dependent  

on h is  brother  and h is  brother  and then those,  how i t  goes 

there,  there is  a,  there are people who are new, they are 

ca l led in takes,  those that  are new in the fac i l i t ies and then 

once then they 've gone through a cer ta in per iod,  they 've been 

proven not  to  be smoking,  not  to  be doing anyth ing negat ive,  

then they are promoted and g iven a level  o f  be ing a moni tor  to  

look af ter  those that  are new and above those then,  there are 

those that  are ca l led,  there are those that  are ca l led the 

volunteers,  the vo lunteers.   The volunteer  then repor ts  to  the 

owner or  the second to the owner about  the running of  the 

fac i l i ty.   There is  nobody,  there is  nobody,  nobody that  is  

proper ly  or  fu l ly  qual i f ied wi th  credent ia ls  to  run or  to  look 

af ter  the in takes who are there then in  the pretext  to  say that  

they are going to get  recovered f rom the drug addic t ion.   

COURT:   Okay,  Mr Khanyase,  we understand f rom your  

perspect ive how the fac i l i ty  is  run.   You said the four  

appl icants before cour t  were moni tor ing the deceased.  

MR KHANYASE:   Yes,  Your  Worship.   

COURT:   Okay,  te l l  us br ie f ly  about  the facts  of  the case,  how 

the four  appl icants are impl icated in  th is  mat ter.   

MR KHANYASE:   Thank you,  Your  Worship.   Then accord ing 

to the in format ion that  I  received or  that  is  here f rom the 
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wi tnesses,  the deceased,  he d idn ' t  want  to  go f rom the f i rs t  

day to  be there.   So by so doing then,  in  twice at tempt ,  on the 

f i rs t  t ime,  he t r ied to  escape,  to  run away f rom the fac i l i ty.   

But  then they caught  h im,  in  the process of  catch ing h im to 

br ing h im back to the fac i l i ty.   He was badly,  badly,  he was 

manhandled in  a way that  was so embarrass ing and for  the 

fact  that  a lso they feared h im,  because accord ing to the 

in format ion he is  a wel l - t ra ined man to defend h imsel f .   So he 

fought  them hard.   So four  of  them manhandled h im and took 

h im back to the fac i l i ty  and then in  the process when they 

took h im to the room cal led the in take room, they locked h im 

in  there.   Then again,  one of  the accused here,  he had an 

a l tercat ion wi th  h im at  which then…[intervenes]  

COURT:   Sorry,  before you go far,  that  was when?  Was that  

on 9 Apr i l ,  the date of  the a l leged inc ident?  

MR KHANYASE:   No,  Your  Worship,  that  was. . .  the accused 

came there…[intervenes]  

COURT:    You may ref resh your  memory f rom that  docket .  

MR KHANYASE:   Yes,  thank you,  Your  Worship.   The accused 

came there on th is…[ intervenes]  

COURT:   No,  I  mean the manhandl ing of  the deceased when 

h e w a s t r y i n g t o  e s c a p e b e c a u s e y o u s a i d h e w a s 

manhandled.   

MR KHANYASE:   Yes,  yes,  Your  Worship.   I t  was on 7  Apr i l  

when he was manhandled when he t r ied to  escape,  Your  
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Worship.   

COURT:   Okay.   

MR KHANYASE:   Yes.   I t 's  when then again he had an 

a l tercat ion in  a f ight  wi th  an Accused 4,  wi th  L loyd,  where he 

h i t  on the r ight  eye.   Then la te in  the af ternoon,  la te in  the 

af ternoon,  dur ing the day they t r ied to  take h im…[intervenes]  

COURT:   So that  would be wi th Appl icant  4.   

MR KHANYASE:   Yes,  yes,  Your  Worship.   Then the accused 

then took the deceased to a p lace which is  a garage,  ins ide 

what  you cal l  the fac i l i ty.   So they took h im there.   By so 

doing,  i t 's  establ ished that  i t 's  a  form of  punishment  for  

whoever  that  has been misbehaving in  the fac i l i ty.   So the 

accused was taken there.   Once he 's  there,  they ' re not  g iv ing 

food,  much the same as those dead there.   They ' re g iv ing h im 

porr idge,  which is  no sugar,  which is ,  you know, everyth ing 

that  is  being done there,  as you are taken there,  you are 

t reated as a pr isoner.   So then everyth ing that  is  done there is  

done as a punishment .   I t 's  when then the deceased t r ied to  

escape and then he was brought  back to  the in take room.  

Then on the 8th,  on 8  Apr i l ,  accord ing to the wi tnesses,  the 

four  accused before Court ,  usual ly  they s leep wi th the other  

res idents in  the room to moni tor  them so that  they may 

behave.   But  then on that  n ight ,  the accused were seen,  they 

took thei r  b lankets,  the i r  beddings and went  to  s i t  where the 

deceased was.   But  at  that  t ime then again,  a l l  those that  
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were wi th  the deceased in  that  in take room, they were taken 

out  i f  the deceased was le f t  by h imsel f  there.  

COURT:   Taken out  by whom?  By the appl icants?  

MR KHANYASE:   By the moni tors.   They were taken and put  

in  the basement .   

COURT:   Okay,  Mr Khanyase,  le t 's  t ry  and d igest  th is .   You 

said the four  appl icants were moni tors,  they were moni tor ing 

the deceased.   

MR KHANYASE:   Yes.   

COURT:   So i f  you are say ing the other  in takers were taken 

out ,  I 'm ask ing you taken out  by whom?  Was i t  by the four  

appl icants or  by other  persons?  You are say ing the moni tors ,  

so I 'm ask ing whether  by these four  appl icants.  

MR KHANYASE:   Correct ,  Your  Worship,  by these.   

COURT:   Okay,  proceed.  

MR KHANYASE:   So they were taken to a p lace where they 

weren ' t  ye t  r eady to be taken to ,  wh i ch i s  ca l l ed the 

dormi tor ies.   Usual ly  dormi tor ies,  on ly  the people that  say 

they are those that  have been there for  a few days or  af ter  

they have been t reated as new intake.   Then in  that  room 

where the deceased was le f t  by h imsel f ,  i t 's  a  p lace wi th  a 

gate,  a  lockable gate,  where nobody then could have an 

access or  could escape out  of  and then th is  happened la te in  

the n ight  of  8  Apr i l .   I t 's  on ly  then,  thereaf ter,  a f ter  then a l l  

the accused had taken the i r  bedd ings down there la te ,  
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accord ing to the wi tnesses.   The p lace where the wi tnesses 

were is  just  above the p lace where the deceased and the 

accused were.   So they heard the deceased being assaul ted,  

cry ing and screaming for  help.   To such an extent  that  there is  

then a per iod where they heard h im groaning,  as i f  i t  was a 

hard and deep pain that  he must  have suffered then.   Then,  

accord ing to the wi tnesses,  they then again saw the accused 

coming out  of  the in take room as to where the deceased was.   

At  that  t ime,  i t  was so dark,  which usual ly  at  that  t ime there is  

nobody who is  a l lowed to be outs ide at  a l l  and then la ter,  they 

then saw the accused hold ing the deceased,  help ing h im walk 

out  of  the in take room.  

COURT:   So who then saw?  The wi tnesses?  

MR KHANYASE:   The wi tnesses.  

COURT:   Okay.  So where the wi tnesses were,  i t  wasn' t  dark 

so they could see?  

MR KHANYASE:   Yes,  even though the l ights  had been 

swi tched off  a t  that  t ime by the deceased.   There is  a point  

before they took out  the deceased.   One of  the accused saw 

one of  the wi tnesses standing by the windows.   He shouted at  

h im and saying,  why are you not  s leeping?  And then the 

wi tnesses then said,  he s tood by the corner  to  see everyth ing 

that  was going on down there.   I t 's  when then he saw the 

accused hold ing the deceased,  tak ing h im out ,  not  to  the f ront  

gate,  but  to  the s ide gate,  which is  just  behind the bui ld ing of  
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the fac i l i ty.   Then the accused then came out  and shouted,  

ca l l ing the deceased by the name, say ing,  “Luke has escaped,  

Luke has escaped.”   Meanwhi le ,  the i r  behaviour  was not  

common to that  usual ly  they behave at  the t ime i f  there is  

somebody that  has escaped.   Accord ing to the wi tnesses,  

usual ly  i f  there is  somebody that  has escaped,  Your  Worship,  

the secur i ty  guards are ca l led,  everybody runs,  comes out  

wi th  the l ights ,  everyth ing.   They look,  everybody gets to  be 

involved in  t rac ing the person that  is  sa id to  have escaped.   

Bu t  i n  th i s  i ns tance ,  on ly  the accused were w i th the i r  

ce l lphone touches look ing for  the deceased.   So i t 's  on ly  then,  

Your  Worship,  accord ing to the wi tnesses,  they last  saw the 

deceased.   Then in  the morning of  the n ight ,  then I  was,  

mysel f  and my col league were summoned to a cr ime scene 

where the deceased was found to be ly ing dead ins ide the 

Mooi  Hawens.   That  is  the o ld age centre,  Your  Worship.   I t 's  

just  about ,  i t 's  just  across the Tete lesta i  fac i l i ty,  the fac i l i ty.   

I f  you walk in  there,  i t  could take you p lus minus two to three 

minutes to  get  to  that  bui ld ing.   Then as we got  there,  we saw, 

I  found the deceased ly ing face up,  wi th  mul t ip le  body 

in jur ies,  which appeared to have been a physica l  assaul t  to  

h is  body,  wi th  a s tab wound on h is  le f t  h ip .   But  i t  d idn ' t  

appear  to  be a kn i fe  wound,  i t  appeared to be someth ing 

b igger  than the kn i fe .   I t  was qui te  open,  but  deep going 

ins ide in to the body of  the deceased.   His  face was swol len in  
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a very way,  b lack on h is  r ight ,  i f  I  remember,  on h is  r ight  hand 

s ide.   I t  was swol len,  you know, qui te  dark to  show that  he 

had been badly  beaten.   Then I  in terv iewed the people that  

were around there,  inc luding the secur i ty.   Accord ing to the 

secur i ty,  the deceased,  had ear l ier,  a t  about  hal f  past  one,  

came there,  Your  Worship,  asked for  h is  ce l lphone.   The 

secur i ty  guard to ld h im that  he d idn ' t  have a i r t ime on h is  

ce l lphone and then the deceased asked for  the water  f rom the 

secur i ty  guard.   Then the secur i ty  guard gave h im the water.   

That  par t icu lar  inc ident ,  i t  was captured on the CCTV footage 

of  the o ld age home and then thereaf ter  then,  accord ing to the 

secur i ty  guard,  a f ter  he had g iven h im water,  the deceased,  

he saw h im walk ing up and then he walked down towards the 

beach and then took a le f t .   That  le f t  is  leading just  across the 

fac i l i ty  centre.   I t  would appear  to  me that  the deceased may 

have wanted to go,  or  maybe then may have wanted to get  

back there,  maybe for  some reason to rest  or  maybe cold or  

someth ing.   So as I  looked c loser,  Your  Worship and analysed 

the factors which led to the deceased,  i t  appears to  me that  

the deceased came down as he came down,  the accused had 

pretended to be going to look for  the deceased because then,  

accord ing to them, the deceased had escaped.   So he saw 

them and he jumped over  the fence.   I t 's  where then he lost  

energy,  or  he lost  energy due to the in jury  susta ined as a 

resul t  o f  the assaul t  f rom ins ide the centre by the accused.   
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Then he col lapsed there and then was found dead in  the 

morning about  two to three hours la ter  af ter  the assaul t  

inc ident .   

COURT:   So at  that  t ime,  the deceased was wi th the secur i ty  

guard that  is  a  wi tness you in terv iewed.   He had no in jur ies at  

that  t ime.   

MR KHANYASE:   Accord ing to the secur i ty  guard,  the 

deceased appeared as i f  he had been robbed or  someth ing.   

He d idn ' t  rea l ly  analyse h im,  but  he appeared to have had a 

f ight  or  to  have been robbed,  accord ing to the statement .  

COURT:   But  he d id not  not ice any in jur ies or  open wounds?  

MR KHANYASE:   He d id.   He d id not ice the face to be 

swol len,  that  he was swol len in  h is  face.   He had a dark face,  

which would show him to have been assaul ted.   I t 's  on ly  then,  

Your  Worship,  mysel f  and my col league,  we went  around 

look ing for  the deceased.   The deceased,  accord ing to the 

t ime,  was not  known.   He was found ins ide the o ld age home, 

where there were no young people s tay ing in  there.   So we 

went  around,  we walked around ask ing,  because we had a 

photo of  h im and then we were led to  the fac i l i ty,  because i t  

was r ight  across the o ld age home.  We met  wi th  the guy that  

is  sa id to  be a vo lunteer  there,  Ted Hol land.   When we 

showed h im the photo,  he just  immediate ly  ident i f ied h im to 

be the deceased and he even cal led h im by the name Tubidu.   

Then he took h im wi th to  the cr ime scene,  where he posi t ive ly  
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ident i f ied h im as Tubidu.   He never  ment ioned anyth ing about  

the deceased to have escaped f rom the fac i l i ty.   He never,  

never  ment ioned about  i t  and then,  thereaf ter,  the deceased 

was taken to the Park Rynie Mortuary.   I t 's  on ly  then,  

thereaf ter,  Your  Worship,  when the invest igat ion to determine 

the causes leading to the death of  the deceased.    

COURT:   So the deceased was d iscovered,  as i t  was 

repor ted,  by the people at  the ret i rement  home, who had 

found h im.   

MR KHANYASE:   Your  Worship,  the deceased was never  

repor ted.   Accord ing to my in format ion,  Your  Worship,  no 

pol ice were ca l led to  say that  the deceased had escaped.    

COURT:   No,  no,  no.  I 'm not  ask ing at  the centre.   I 'm ask ing 

about  the d iscovery of  the body.   So there are people at  the 

centre who saw th is  body ly ing outs ide th is  o ld age home.  

MR KHANYASE:   Yes,  the wi tnesses,  Your  Worship,  who have 

put  the i r  s tatements in  the docket ,  they could see f rom the 

dormi tor ies the deceased ly ing there outs ide the o ld age home 

premises.   

COURT:   But  who cal led the pol ice?   

MR KHANYASE:   Ear ly  in  the morning,  there was one lady,  

Your  Worship,  that  had worked f rom ins ide the o ld age fac i l i ty  

o f  the Mooi  Hawens.   She was going to resume her  dut ies.   

That  was between 5:00 to 5:25 in  the morning and then she 

came across the deceased ly ing there.   Accord ing to her,  she 
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thought  that  the deceased was just  ly ing there and i t  was a 

surpr ise to  her  as to  how he could have got ten in  there.   She 

t r ied to  wake h im up.   He couldn ' t  respond and then she t r ied 

to  push,  to  touch h im to see i f  he could respond.   He st i l l  

never  responded and then she conf i rmed h im to be no more 

and then she went  and repor ted to the Metro.   The Metro then 

cal led the secur i ty  guard and then the same secur i ty  guard 

who the deceased had ear l ier  on seen at  the gate came and 

conf i rmed the deceased to be the same person that  had come 

ask ing for  the water  and the ce l lphone.   Only  then the Metro 

ca l led the pol ice.    

COURT:   And so far  as the appl icants,  as they are apply ing 

for  bai l ,  you have stated that  you are opposed to a l l  the four  

appl icants being granted bai l .   Your  reasons are,  in  br ie f ,  they 

are f l ight  r isks.   

MR KHANYASE:   Correct  Your  Worship.    

COURT:   They ' ve go t  no p rope r t y  and they a re a l l  

unemployed.  

MR KHANYASE:   Correct ,  Your  Worship and they are not  

marr ied.    

MR KHANYASE:   Correct ,  Your  Worship and fur thermore,  

Your  Worship,  I  fear  there 's  a potent ia l  poss ib i l i ty  that  the 

accused may go back and in ter fere wi th  the wi tnesses and 

where so,  Your  Worship,  they know where the wi tnesses stay 

because they are the ones who p ick them f rom thei r  homes to 
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br ing them to the fac i l i ty  and a lso,  Your  Worship,  consider ing 

the fact  that  there is  a l ready a case going on re lat ing to the 

fact  that  they assaul ted the wi tnesses,  th is  t ime they may not  

only  assaul t  the wi tnesses.  

COURT:   Just  a moment .   You are say ing they are the ones 

that  brought  the wi tnesses f rom thei r  homes to the centre.   So 

they are the ones who are recru i t ing these people f rom thei r  

homes to come to the centre for  rehabi l i ta t ion.   Is  that  what  

you are say ing?  

MR KHANYASE:   I 'm not  sure of  the wi tnesses,  how they 

managed to get  i t .   I  would assume that ,  Your  Worship,  they 

get  the inst ruct ion f rom the management  to  go get  those 

people f rom thei r  homes to t ranspor t  them to the fac i l i ty.   In  

that  form,  then they know where they are s tay ing,  Your  

Worship.   

COURT:   Okay.   But  have you ver i f ied the i r  addresses except  

the centre,  the TRC, that  is  the Tete lesta i  Rehabi l i ta t ion 

Centre,  where they are coming f rom, the four  appl icants?  

COURT:   No,  Your  Worship,  the i r  or ig ina l  home addresses,  

Your  Worship,  are not  ver i f ied.   They stay there in  the fac i l i ty,  

Your  Worship.   

COURT:   Okay,  but  d id you in terv iew them, where you come 

f rom before you were admit ted at  th is  centre,  so as to  ver i fy  

those addresses,  whether  they do ex is t ,  whether  they do have 

fami l ies?  
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MR KHANYASE:   Your  Worship,  Accused 1 is  or ig ina l ly  f rom 

Vereenig ing,  which is  in  Gauteng,  Your  Worship.   From my 

in terv iew wi th h im,  he doesn' t  even want  to  go back there.   He 

stated h imsel f  that  he l ikes,  that  th is  is  h is  home in the fac i l i ty  

in  Tete lesta i .   Accused 2 is  sa id to  be stay ing in  Bulwer  in  

Pietermar i tzburg.   However,  Your  Worship,  I 've met  up wi th 

one of  the fami ly  members,  Your  Worship,  who had said that  

he could g ive h is  address as an a l ternat ive address for  h im.   

Then Accused 3 and 4…[intervenes]   

COURT:   So that  fami ly  member,  d id he or  she actual ly  g ive 

you that  address to ver i fy,  as an a l ternat ive address?  

MR KHANYASE:   Sorry,  Your  Worship,  he gave me just  by 

then,  only  verbal ly,  Your  Worship.   

COURT:   Verbal ly?  

MR KHANYASE:   Yes,  but  never theless,  Your  Worship,  even i f  

I  could ver i fy…[ intervenes]  

COURT:   No,  no,  no,  I 'm merely  ask ing,  I 'm not  ask ing the 

opin ion at  th is  s tage,  I 'm ask ing whether  you were g iven any 

addresses,  or  d id  you ver i fy  the i r  addresses,  as they are 

temporar i ly  at  the Centre for  Rehabi l i ta t ion?  

MR KHANYASE:   Correct ,  Your  Worship.  

COURT:   Okay,  so you d id not  ver i fy  that  address?  

MR KHANYASE:   No,  Your  Worship.   

COURT:   Okay,  le t 's  come to Appl icant  3.   

MR KHANYASE:   Appl icant  3 as wel l ,  Your  Worship.   He stays 
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in the fac i l i ty.   

COURT:   Okay.  

MR KHANYASE:   Though he has the address in  Durban 

North,  but  he doesn' t  want  to  s tay in  h is  s is ter 's  house in  

Durban North,  Your  Worship.    

COURT:   So what  about  h is  home, where he was coming 

f rom? He does not  want  to  go back there? Correct ,  Your  

Worship.  Okay.  

Appl icant  No.  4.  Appl icant  No.  4,  he gave me the number of  

h is  mother,  which I  t r ied to  ca l l ,  Your  Worship,  to  ver i fy.    That  

same af ternoon af ter  I  had charged them, I  t r ied and t r ied to  

get  to  her.   I  couldn ' t  get  to  her,  Your  Worship,  up unt i l  th is  

day.   I 've a lso t r ied again.   I  don ' t  know whether  or  not ,  Your  

Worship,  she sees the pol ice number,  but  I  have not  ver i f ied 

the addresses,  Your  Worship.   Except  to  say,  they a l l  s tay 

there at  the Tete lesta i  Centre.   

COURT:   Okay,  accord ing to the ev idence before Court ,  

Appl icant  4 is  the one who has got  a s is ter  that  is  s tay ing in  

Durban North and the s is ter  a lso test i f ied in  cour t  that  she is  

wi l l ing to  accommodate h im i f  ba i l  is  granted and she gave the 

address of  the p lace in  Durban North where the s is ter  is  

res id ing.   So you were never  g iven th is  address to ver i fy.   

MR KHANYASE:   No,  Your  Worship.  I  apologise,  Your  

Worship.  

I  confused Number 4 and Number 5.   
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COURT:   Yes,  that  is  why I 'm c lar i fy ing for  you because I  

th ink you are confus ing Appl icant  3 and 4.   

MR KHANYASE:   Correct ,  Your  Worship.   The one that  is  

Number 4,  Number 3,  I  t r ied to  ca l l  the i r  mother,  h is  mother.   

The number that  he gave me,  I  couldn ' t  get  through to her,  so 

that  then I  could ver i fy  just  for  her  knowing h im and a lso h is  

address.   Up unt i l  th is  day,  Your  Worship,  I  have not  ver i f ied 

i t ,  Your  Worship.  

COURT:   Okay.  Thank you and i nso fa r  as p rev ious 

convic t ions and pending cases,  we know that  in  your  ev idence 

you said Appl icant  1,  that  is  Mr Van Niekerk,  has got  a 

pending case in  Amanzimtot i .   

MR KHANYASE:   Correct .   

COURT:   Any prev ious convic t ions?  

MR KHANYASE:   No,  none of  them has any prev ious 

convic t ions,  Your  Worship.  

COURT:   Okay.   So your  other  reasons for  opposing bai l ,  

except  that  they 've got  no addresses and you say they know 

where the wi tnesses are res id ing as they are the ones who 

had gone to fe tch them f rom thei r  homes.   Any other  reason?  

MR KHANYASE:   Your  Worship,  I  can honest ly  say,  Your  

Worship,  the accused have got  noth ing to lose by absconding 

or  running away f rom the case i f  re leased on bai l .   That 's  

much the same as the f l ight  r isk.   But  a lso the ser iousness of  

the case,  Your  Worship,  the ev idence against  the accused is  
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overwhelming.   So they are not  employed.   There 's  noth ing 

that  warrants them to be re leased on bai l ,  Your  Worship.   

They are heal thy.   They are young.   They are heal thy.   They 

can stay and they can be kept  in  custody,  Your  Worship,  unt i l  

the i r  t r ia l .   

COURT:   Okay.   Appl icant  1,  that  is  Mr Van Niekerk,  gave 

ev idence in  cour t  that  he is  marr ied and he has got  two minor  

ch i ldren.   You are not  aware of  th is  in format ion?  

MR KHANYASE:   No,  Your  Worship,  I 'm aware of  i t ,  but  not  in  

that  sense.   He said,  he ment ioned to me that  they are in  

separat ion wi th h is  wi fe  and he doesn' t  want  to  do anyth ing 

wi th  her,  Your  Worship.   The only  fami ly  that  he has got  is  the 

Tete lesta i ,  not  h is  fami ly  in  Pietermar i tzburg,  not  h is  wi fe ,  

Your  Worship.   

COURT:   So the chi ldren,  he does not  have chi ldren?  

MR KHANYASE:   He never  ment ioned anyth ing about  the 

ch i ldren,  Your  Worship.   

COURT:   Okay,  that  is  a l l  f rom me.   Any cross-examinat ion?  

I ' l l  s tar t  wi th  the legal  representat ive for  Appl icants 1 and 4.   

Mr Toml inson ,  any c ross -examina t i on? MR TOMLINSON:   

Thank you,  Your  Worship.  

COURT:   Sorry,  before you do,  I  take i t  everybody is  f ine wi th 

work ing through tea break,  because by the t ime we star ted i t  

was a l ready towards 11 o 'c lock anyway.   So I  assumed that  

eve rybody i s  f i ne w i th wo rk ing th rough tea ,  bu t  i f  I 'm 
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mistaken,  you can just  le t  me know.  Okay?  I  take i t  

everybody is  okay.   Thank you,  you may cross-examine.   

CROSS-EXAMINATION BY MR TOMLINSON  

MR TOMLINSON:   Thank you,  Your  Worship.   Mr Khanyase,  

you conf i rmed that  you said that  you in terv iewed a lo t  o f  

wi tnesses,  about  18,  is  that  correct?  

MR KHANYASE:   That  is  correct ,  Your  Worship.  

MR TOMLINSON:   And you said,  you conf i rmed that  the 

wi tnesses feared to come forward,  most  feared to come 

forward.    

MR KHANYASE:   That  is  correct ,  Your  Worship.   

MR TOMLINSON:   Now, I ' l l  put  i t  to  you,  18 is  qui te  a large 

number of  wi tnesses.   You said most  feared to come forward.   

How do you expla in those that  d idn ' t  fear  to  come forward,  

why they d id not  come forward and repor t  th is  murder,  which 

they were eye wi tnesses too and which took approx imate ly  

three months for  arrests  to  be made?  Can you expla in why 

they would not  come forward i f  you say i t  was only  most  of  

them feared,  which means obviously  some didn ' t  fear?  How 

do you expla in that?  

MR KHANYASE:   The manner in  which we ment ioned th is  

murder,  i t  was t r ied to  be h idden under  the carpet ,  in  the 

sense that  nobody was a l lowed to ta lk  about  i t  and i t  was said 

that  i t  wasn' t  you,  that  i t  wasn' t  the deceased that  was 

prompted,  that  the one that  had been ment ioned to have 
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escaped.   But  a lso,  I  th ink the bet ter  reason I  can state to  say 

I  on ly  managed to get  the s tatement  f rom the wi tnesses is  

only  because i t 's  e i ther  they were chased f rom there,  or  they 

were taken by the fami ly  out  o f  the i r  p lace af ter  hear ing about  

th is  inc ident ,  or  they were assaul ted and then decided to 

leave thei r  p lace.   There are s t i l l  w i tnesses who,  i f  they ' re not  

feared for  the i r  l i fe ,  would s t i l l  g ive a s tatement  or  test imony 

to the inc ident  where the deceased ended up being murdered,  

being dead.   

MR TOMLINSON:   Now, I  put  i t  to  you that  in  terms of  your  

ev idence,  you ment ioned that ,  i f  i t 's  correct  in  terms of  my 

understanding,  the wi tnesses were in  a room above the in take 

room.  

MR KHANYASE:   Correct .   

MR TOMLINSON:   So they were in  a d i f ferent  room than the 

in take room, which was underneath them, where the a l leged 

beat ing took p lace.  

MR KHANYASE:   Correct  Your  Worship.   

MR TOMLINSON:   So in  terms of  -  Would you conf i rm they 

obviously  weren ' t  eyewi tnesses?  Would you conf i rm they 

weren ' t  eyewi tnesses to the beat ing?  

MR KHANYASE:   They weren ' t?   

MR TOMLINSON:   Eyewi tnesses.   They never  saw the assaul t  

happen.   They were in  a d i f ferent  room, is  that  correct?  

MR KHANYASE:   Yes,  they were in  a d i f ferent  room.  May I  
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expla in th is?  I 've been to that  p lace not  just  once.   I  even 

was taken by the d i rector,  should I  say,  the owner of  the 

p lace,  to  the room where the wi tnesses were s tanding and I  

could conf i rm that  i t 's  not  hard to  determine or  to  ascer ta in 

that  whatever  that  is  happening down there,  i t 's  just  be low the 

room where the wi tnesses were.   I t 's  just  be low.   I t 's  just  

above the room where -  the in take room where the deceased 

and the accused were.   For  the fact  that  i t  happened,  

everyth ing happened at  that  t ime and the wi tnesses were 

standing there at  the corner  watching everyth ing.   I t  goes to 

show tha t  the w i tnesses saw and what  they saw, the i r  

test imony and they col laborate wi th the events leading to the 

assaul t  and death of  the deceased.   

MR TOMLINSON:   But  I  just  want  to  get  c lar i ty  on th is ,  

because th is  is  very important .   These wi tnesses that  were in  

the room above the in take room where the a l leged assaul ts  

take p lace,  d id they see wi th the i r  eyes the actual  assaul t  

take p lace?  The b lows and who was d i rect ing the b lows?  

Which of  the four  accused?  Was i t  one of  the four  accused?  

Was i t  two of  the four  accused?  Was i t  a l l  four  of  the 

accused?  Because in  the aff idav i t ,  your  aff idav i t  that  you 

submit ted,  just  bear  wi th  me on page four,  s tates and th is  is  

before Luke was seen at  the Mooi  Hawens la ter  on in  the 

evening at  1 :30 in  a seemingly  d i f ferent  condi t ion.   I t  says,  

you s tated that  they ' re s t i l l  in  that  weak phys ica l  s ta te 
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condi t ion.   The e ight  team accused of  one,  two,  three,  and 

four  and the other  ca l led Byron went  in  and col lect ive ly  

assaul ted the deceased.   Col lect ive ly.   They a l l  assaul ted 

h im.   Can you p lease te l l  th is  Cour t  how people who weren ' t  

in  that  room know that  in format ion?  

MR KHANYASE:   Your  Worship,  th is  assaul t  o f  the one that  

you are ta lk ing about ,  i t  was one of  the f ina l  ones.   That  was 

n o t  t h e f i r s t  i n c i d e n t  w h e r e t h e d e c e a s e d w a s b e i n g 

assaul ted.   At  the t ime he was there in  the in takes,  he had 

a l ready suffered a severe,  a  very bruta l  assaul t  by the same 

accused and as wel l ,  a t  the t ime he was assaul ted,  in  that  

per iod,  there was nobody e lse in  that  room except  h im and the 

accused.   So,  when the wi tnesses,  knowing that  on ly  the 

accused,  the deceased was there wi th  the accused and the 

screaming of  the vo ice that  they know to belong to the 

deceased,  i t  was c lear,  i t  is  c lear  enough that  they were 

there,  they are the ones who had assaul ted,  who were 

assaul t ing the deceased.   And as wel l ,  la ter  on,  a f ter  the 

assaul t  o f  the deceased,  they were seen help ing h im walk out  

of  the in takes,  because he couldn ' t  walk  on h is  own,  because 

of  the sever i ty  of  the assaul t  that  had been done,  that  he had 

gone through by the accused.    

MR TOMLINSON:   You said in  your  test imony that  they 

helped h im walk out .   Is  that  correct?  

MR KHANYASE:   Correct .  
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MR TOMLINSON:   Okay.   Then,  can you expla in to  me why 

your  s tatement  says the wi tness then saw him being carr ied 

out  to  the fac i l i ty.   Is  there not  a d i f ference between carr ied 

out  and help h im walk out?  

MR KHANYASE:   Wel l ,  I  may have said help h im walk out .   

That 's  what  he meant  to  say.   They carr ied h im out .   They 

couldn ' t ,  accord ing to the wi tness,  they were hold ing h im to 

walk  out .  

MR TOMLINSON:   So,  accord ing to the wi tnesses,  he was in  

a condi t ion where he could not  walk .    

MR KHANYASE:   Correct .   

MR TOMLINSON:   Now, can you expla in to  th is  Cour t ,  

accord ing to your  own ev idence,  that  la ter  that  n ight ,  a f ter  not  

be ing able to  walk ,  he appears up the road at  Mooi  Hawens at  

1 :30 on CCTV, seemingly  to  the guard,  appear ing to ,  that  he 

had just  been robbed.   But  -  and you 've seen that  CCTV 

footage and I 've seen i t  and I  th ink a l l  the defence counsel  

have seen i t .   D id he appear  that  he was unable or  s t ruggl ing 

to walk  at  that  s tage,  or  s tand?  

MR KHANYASE:   Accord ing to the secur i ty  guard,  they saw 

h im up there,  then he had been taken out  of  the fac i l i ty.   He 

appeared,  that  is  h is  analys is ,  you know, he appeared to have 

been robbed and when robbed,  that 's  what  he says,  he 

couldn ' t  be sure.  

MR TOMLINSON:   And the secur i ty  guard you say said h is  
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face was swol len?  

MR KHANYASE:   Yes,  h is  face was swol len.   

MR TOMLINSON:   He appeared to have been robbed.  But  

there were no other  in jur ies that  th is ,  you conf i rm there 's  no 

other  in jur ies that  th is  secur i ty  guard observed?  Because 

how far  was the secur i ty  guard away f rom the deceased when 

they were at  the gate?  I ' l l  put  i t  to  you that  they were l i tera l ly  

l ike hal f  a  metre away f rom each other.  

MR KHANYASE:   Correct .   

MR TOMLINSON:   So hal f  a  metre is  pret ty  c lose.   I t 's  l ike 

th is .   I  th ink i f  my measurements are correct .  

COURT:   Yes,  more or  less.    

MR TOMLINSON:   Okay.   Give or  take a l i t t le  b i t .    

COURT:   L ike an arm’s length.   

MR TOMLINSON:   Yes,  so th is  is  not  a d is tant  observat ion.   

This  is  up c lose and how was the l ight  there at  the Mooi  

Hawens gate?  Was the l ight ,  was there enough l ight  to  be 

able to  observe?  

MR KHANYASE:   Accord ing to the secur i ty  guard again,  the 

point  that  he saw f rom what  he to ld  me is  he saw h is  face 

badly  in jured.   L ike i t  appeared that  he had been assaul ted or  

had been robbed.   That  is  an observat ion analys is  that  he 

passed to me to say that  he appeared that  way.   He d idn ' t  

analyse,  he d idn ' t  g ive an analys is  as to  how he came f rom 

the bot tom f rom the door  up to the gate.   
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MR TOMLINSON:   Okay.   And th is  next  p iece I  would l ike to  

get  to  because th is  for  me is  very in terest ing.   I  just  want  to  

conf i rm wi th you,  just  before the event ,  just  before the 

deceased passed away,  accord ing to your  test imony,  you say 

what  you bel ieve or  assume that  he was af ter  be ing at  Mooi  

Hawens he walked down the road,  he saw the TRC A-Team 

hunt ing for  h im.   He then jumped over  the Mooi  Hawens'  fence 

which is ,  how,  descr ibe the fence around Mooi  Hawens.   Is  i t  

a  smal l  l i t t le  fence?  Is  i t  a  medium fence?  Is  i t  a  6 foot  4  

h igh fence?  

MR KHANYASE:   Just ,  just ,  just . . .  Your  Worship,  I 've been to 

that  p lace 5,  6 ,  7  t imes to establ ish as to  how the deceased 

must  have been,  must  have ended in  that  posi t ion.   Wi th that ,  

wi th  so many t imes that  I 've been there,  I  managed to 

establ ish that  though the fence is  h igh on the other  s ide,  

there 's  a road,  the publ ic  road,  the cars are passing by the 

other  s ide where there is  a gate at  the level  o f  the premises.  

I f  you ' re coming f rom the secur i ty  guard sect ion,  you walk 

down about ,  say,  20 metres and then take a le f t ,  that  is  

leading to the Tete lesta i  fac i l i ty.   As you go down,  i f  there 's  a 

fence,  there 's  a space,  there 's  a por t ion where the fence is ,  is  

h igh,  but  not  h igh enough for  one,  i f  then they ' re fear ing for  

the i r  l i fe ,  cannot  jump over.   That 's  where then,  that 's  where 

then,  that 's  where then I ,  I  establ ished that  the deceased 

must  have then seen the accused and then jumped over  to ,  to ,  
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running for  h is  l i fe  and then he lost  energy,  which is  where 

then he col lapsed.  

MR TOMLINSON:   So you ' re say ing that  he jumped over  th is  

fence?  

MR KHANYASE:   Yes.   

MR TOMLINSON:   Lost  energy and d ied?  

MR KHANYASE:   Yes,  yes.   He must  have lost  energy.  

MR TOMLINSON:   Lost  energy and d ied af ter,  a  few minutes 

before,  appear ing on CCTV wi th the only  v is ib le  in jur ies being 

a swol len face.   

MR KHANYASE:   No.   

MR TOMLINSON:   Mr Khanyase,  te l l  me,  I  just  want  to  ask 

you a s imple quest ion.   Do you st i l l  t ru ly  bel ieve that  the 

State has a s t rong case in  th is  mat ter,  based on actual  

eyewi tnesses that  saw the assaul t ,  not  prev ious mat ters and 

prev ious assaul ts ,  which aren ' t ,  we need to f ind out ,  is  there 

ev idence against  these four  men that  impl icate them di rect ly,  

each one of  them, that  proves beyond a reasonable doubt  that  

they commit ted th is  offence?  Do you,  can you t ru ly  and 

you ' re a,  you ' re a pol iceman wi th many years of  exper ience,  

you are not ,  you are not ,  you are a seasoned detect ive,  can 

you t ru ly,  in  good fa i th ,  as an off icer  of  the cour t ,  te l l  th is  

Cour t  that  there is  a s t rong case,  because th is  is  the issue 

wi th bai l .   One of  the except ional  c i rcumstances that  I  have to 

show, that  my c l ients  have an onus to show, is  that  i f  the case 
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is  weak,  that  is  an except ional  c i rcumstance,  as s tated in  the,  

I  th ink i t 's  in  the S versus Jonas  case.   So th is  is  key,  th is  is  

key to  bai l .   Is  i t  a  s t rong case,  is  i t  a  weak case?  So I ' l l  ask 

you just  that  s imple quest ion.   Do you t ru ly  bel ieve that  in  

good fa i th ,  that  wi th  a l l  th is ,  I  don ' t  even want  to  ca l l  i t  

ev idence,  some of  i t ,  do you bel ieve that  the State has a 

s t rong case for,  for  the murder  of  the deceased?   

MR KHANYASE:   That 's  the only  th ing I  sa id.   

MR TOMLINSON:   That 's ,  that 's ,  that 's ,  that 's  some answer to  

my quest ion.   Thank you,  Your  Worship.   The Court  wi l l  just  

bear  wi th  me?  No fur ther  quest ions,  Your  Worship.   

NO FURTHER QUESTIONS BY MR TOMLINSON 

COURT:   Thank you.   Mr Mkhize? 

CROSS-EXAMINATION BY MR MKHIZE 

MR MKHIZE:    Thank you Your  Worship.   Now you,  you,  you 

were asked by Her  Worship,  how each of  the appl icants is  

impl icated in  the commiss ion of  th is  murder.   But  I  want  to  be 

speci f ic .   Appl icant  2,  Dlamin i ,  how do you say he 's  impl icated 

in  th is  mat ter?  

MR KHANYASE:   Your  Worsh ip ,  a l l  the accused are 

co l lect ive ly  impl icated in  th is  mat ter.   Accord ing to the 

s tatement ,  to  the wi tnesses,  they co l lect ive ly,  bruta l ly,  even 

before the t ime that  is ,  that  was the last  t ime of  the assaul t ,  

they col lect ive ly,  bruta l ly  assaul ted the accused.   

MR MKHIZE:    I  take i t  that  you would have col lected 
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statements f rom these wi tnesses.   How many wi tnesses are 

we ta lk ing about  here?   

MR KHANYASE:   Right  now, the wi tnesses,  there are f ive 

wi tnesses,  but  there are s t i l l  more wi tnesses,  Your  Worship.   

MR MKHIZE:    And you've been asked th is  quest ion.   I 'm sorry  

i f  I  have to come back to i t .   The,  now th is ,  the so-cal led 

w i t n e s s e s t h a t  y o u ' r e r e f e r r i n g t o ,  n o n e o f  t h e m h a v e 

ind icated in  the i r  s tatement  that  they actual ly  wi tnessed the 

assaul t .   Or  are they?  You have statements,  number of  

s tatements for  that  mat ter.   

MR KHANYASE:   Your  Worship,  each of  the wi tnesses wi th 

w h i c h I ' v e g o t  s t a t e m e n t s h e r e ,  t h e y m e n t i o n e d ,  t h e y 

ment ioned the involvement ,  should I  say the ordeal  a t  which 

the deceased was assaul ted by ment ion ing each,  each of  the 

accused here,  sorry,  Accused 1 by the name, Accused 3 by 

the name, Accused number -  co l lect ive ly,  bruta l ly  assaul ted 

the deceased.  

MR MKHIZE:    And,  and just  for  the completeness of  the 

record,  a l l  the wi tnesses you ' re referr ing to ,  o f  course,  are 

the,  the pat ients ,  are pat ients  f rom the,  f rom the centre.   

MR KHANYASE:   Correct  Your  Worship.   

MR MKHIZE:    And you've a lso to ld the cour t ,  because I 'm 

i n t e r e s t e d i n  t h i s  o n e ,  y o u ' v e a l s o i n f o r m e d t h e ,  t h e 

honourable cour t  that  the,  the appl icants were a lso seen 

escor t ing the deceased out  of  the premises.   Escor t ing the 
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deceased in  what  manner?  Physica l ly  escor t ing,  carry ing,  

what  was the posi t ion accord ing to them?  

MR KHANYASE:   Accord ing to the wi tnesses,  Your  Worship,  

they were help ing h im walk f rom the in takes f rom where then 

he had been assaul ted and walk ing through the,  through the,  

and to the back gate,  not  to  the main gate where then they 

are,  when then they could have off ic ia l ly  taken h im.    

MR MKHIZE:    Just ,  wi th  a l l  due respect ,  s i r,  just  t ry  and 

focus to my quest ion.   I  want  to  be c lear  on th is  one.   How 

was he ass is ted?  How was the deceased ass is ted?  They 

would have said in  the s tatement ,  was he being carr ied,  

phys ica l ly  carr ied?  Was he ass is ted whi le  he 's  walk ing on h is  

own?  Just  c lar i fy.   You have statements.   

MR KHANYASE:   They ass is ted h im,  Your  Worship,  ass is ted 

h im more,  ho ld ing h im by the s ides of  h is  body.   

MR MKHIZE:    So the p ic ture is  created that  he was unable to  

walk  at  the t ime,  on h is  own.  

MR KHANYASE:   Correct  Your  Worship,  yes.   

MR MKHIZE:    How far  d id they take h im?  How far?  Because 

they were watching.  So how far  d id they ass is t  h im?  

MR KHANYASE:   They took h im to the,  to  the s ide gate of  the 

fac i l i ty.   

MR MKHIZE:    Okay,  we' re ta lk ing about  the s ide gate now.  Is  

the secur i ty  guard manning that  s ide gate?  

MR KHANYASE:   No,  Your  Worship.   There was absolute ly  no 
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secu r i t y  gua rd i n  those p remises ,  i n  t ha t  f ac i l i t y,  Your  

Worship.  Yes.   

MR MKHIZE:    And around what  t ime was th is?  Accord ing to 

them, they would have g iven a rough est imate of  the t ime,  

what  t ime,  what  t ime was th is  when th is  was happening,  he 

was being ass is ted,  escor ted out  of  the centre?  

MR KHANYASE:   Your  Worship,  the t ime may not  be prec ise,  

but  he was,  accord ing to the wi tnesses,  i t  was approx imate ly  

just  a f ter  11,  towards midnight .    

MR MKHIZE:    Of  course you,  you 've been,  you 've been asked 

by my learned col league for  Appl icant  1 and 4,  you know that  

there is  a lso a CCTV footage that  is  involved here and you 've 

to ld the cour t  that  i t  was suppl ied to you.   So who actual ly  

suppl ied to  you,  suppl ied i t  to  you?  Was i t  not  one of  the 

defence legal  representat ives?  

MR KHANYASE:   No,  Your  Worship.   I  went ,  I  went  there 

mysel f  to ,  to  Mooi  Hawens,  or  the centre and asked for  the 

footage of  the,  the one that  I  had,  that  I  have there as 

ev idence.  

MR MKHIZE:    What  was th is ,  r ight  f rom the onset ,  when you 

went  there,  you requested for  the footage?  Or at  what  s tage 

d id you request  for  th is  footage?  

MR KHANYASE:   My at tempt  there was to t ry  and get  them as 

soon as,  as soon as I  could.   Actual ly,  because i t  was the 

manager that  was not  avai lab le to ,  to  ass is t  me.   But  then,  



C/425/2025- jhk 	 	 KD KHANYASE37

days la ter,  then I  went  and obta ined i t ,  downloaded i t ,  

downloaded i t  for  me and then,  before then,  I 've taken the,  

I 've taken the,  I 've taken the footage to and put  i t  on the 

CCTV.  

MR MKHIZE:    Now, you would agree wi th me that  th is  footage 

is  very cr i t ica l  in  th is  mat ter.   Why?  Because i t  would in form 

us of  the condi t ion of  the appl icant ,  o f  the deceased rather,  

when he spoke to the secur i ty  guard at  the o ld age home.  So 

i t  would g ive us a p ic ture in  what  phys ica l  condi t ion he was at  

the t ime.   You agree wi th me?  I t 's  very cruc ia l .  

MR KHANYASE:   Your  Worship,  I  can,  I  can say the footage 

there is  the,  unfor tunate ly,  the only  footage that  the o ld age 

centre could furn ish the,  the,  to  the invest igat ion.   I t  does not  

show the whole body of  the deceased,  except  in  the back,  i f  I  

remember correct ly.   I t  does not  show the physica l ,  you know, 

the physica l  body of  the deceased as to how, how he looked 

or  how he must  have walked.   So,  you see,  we need to,  

obv iously,  obv iously,  I  don ' t  th ink that 's  what…[ intervenes]  

MR MKHIZE:    No,  that ,  that  I ,  I  gather  that ,  I  guess much.   

You've painted the p ic ture here.   Very d im p ic ture of  th is  

person was bruta l ly,  bruta l ly  assaul ted and not  just  assaul ted,  

s tabbed as we l l .   How many s tab wounds were the re 

accord ing to you?  

MR KHANYASE:   I  personal ly  saw the deceased ly ing there in  

the cr ime scene.   Ly ing face up.   About  the s tab wound,  
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there 's  one stab wound which is  r ight  on the upper,  on the 

upper  h ip of  the -  This  is  le f t .   But  r ight  up here,  yes,  on the 

le f t ,  on the upper  h ip of  the leg.   Just  above,  just  above,  just  

a  l i t t le  b i t  behind the knee,  just  as where I 'm point ing.   But  i t  

doesn' t  appear  to  be a kn i fe  wound.   I t  appears to  be 

something way,  way b igger  than the kni fe ,  the s tab wound.   

So,  yes,  he d id have a wound.   

MR MKHIZE:    Yes,  but  you know, you ' re under  oath as wel l .   

So,  was i t  just  one wound?  One stab wound?  

MR KHANYASE:   Correct  Your  Worship.   

MR MKHIZE:    Okay.   And,  I  take i t  that  the secur i ty  guard 

that  had spoken to the deceased when he was there at  the 

gate,  in  that  condi t ion he was in ,  or  in  whatever  condi t ion he 

was,  would a lso have f i led a s tatement  to  you.   Has he,  in  

fact ,  done so?  

MR KHANYASE:   Correct ,  I  do have h is  s tatement  in  the 

docket  Your  Worship.  

MR MKHIZE:    Yes and now, f rom his  s tatement ,  does he a lso 

conf i rm the in jur ies as you 've out l ined?  Or what  does he say 

about  the in jur ies because he 's  the person who spoke to the 

deceased?  What  is  he say ing about  the in jur ies that  th is  

person was carry ing,  was,  had on the body?  

MR KHANYASE:   Accord ing to the statement  of  the secur i ty  

guard,  the in jury  that  he saw on the deceased was one on the 

face that  was very c lear  to  see.   But  then the one that  is  
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below the body,  he d idn ' t ,  he d idn ' t  show much analys is .   He 

was,  the deceased at  the t ime was wear ing a top,  was wear ing 

a top T-shi r t .   So,  he d idn ' t  go around and look for  h im to see 

i f  he 's  in jured.   Now that  he saw h im on h is  face being 

in jured,  now should you go,  you know, t ry  and observe to 

where he was.   He d idn ' t  know that  he was la ter  go ing to f ind 

h im,  dead ins ide the premises af ter  hav ing seen h im.   

MR MKHIZE:    Yes,  but  th is  is  not ,  qu i te  not  c lear,  s i r.   So,  

was i t ,  was th is  person not  b leeding?  Accord ing to h im,  was 

not  even b leeding?  

MR KHANYASE:   Accord ing to the secur i ty  guard?  

MR MKHIZE:    Yes.  

MR KHANYASE:   He only  s tates that  h is  face was swol len,  

showing to have been assau l ted and a lso ,  h is  phys ica l  

appearance appeared to h im to be as i f  he had been robbed 

or  someth ing.   That  is  what  he sa id to  me.  

MR MKHIZE:    So,  he d id not  even bother  to  converse wi th 

th is  person.   “Why do you look so d is t ressed?  Why do you 

look to  be,  you know, carry ing in jur ies?”   So,  he d id not  even 

ta lk  to  th is  person?  

MR KHANYASE:   No,  Your  Worship.   The deceased has come, 

has come there,  i f  I  may expla in to  you,  has come there 

look ing for  the phone,  to  phone somebody in  which the guard 

d id not  have a chance and then he asked for  water.   The 

guard gave h im water  and then,  the deceased then le f t .   There 
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is  noth ing more,  noth ing more other  than that  the wi tness is  

say ing about  the i r  medical  problem.  

MR MKHIZE:    But ,  just  for  the record,  have you personal ly  

watched that  footage,  you,  as the IO in  th is  mat ter?  

MR KHANYASE:   Correct ,  Your  Worship.   I  d id .   

MR MKHIZE:    And you' re say ing,  are you saying that  f rom the 

footage i t  doesn' t  qu i te  depic t  the condi t ion of  th is  person,  

whether  th is  person is  in jured or  he is  f ree of  in jur ies,  just  

f rom the footage you may have watched?  

MR KHANYASE:   Your  Worship,  i t  appears to  me that  the 

footage,  the camera,  the lenses of  the footage,  they are f rom 

the back at  which the deceased was standing.   So,  they ' re 

not ,  he was standing fac ing the guard and the camera,  the 

lenses of  the survei l lance cameras but  f rom the back of  the 

deceased.   

MR MKHIZE:    No,  I  gather  that .   But  I 'm just  say ing f rom your  

perspect ive,  you look at  th is  person,  in  the footage,  does th is  

person appear  to  be a person who is  carry ing in jur ies,  is  

assaul ted bruta l ly,  or  bruta l ly  assaul ted,  or  you say you 

cannot  make out  f rom the footage because he 's  fac ing away.   

Just  say f rom your  observat ion,  because you are under  oath 

and you are off ice of  the cour t .   

MR KHANYASE:   Correct .   

MR MKHIZE:    Yes.  

MR KHANYASE:   I  can only  say what  I 've analysed.   But  
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tak ing f rom what  my analys is  would be what  the wi tnesses 

have said.   But  rea l ly,  to  say that  the footage there is  not  in  

co lour,  that  i t 's  b lack and whi te,  which is ,  you have normal ly  

saw the …[ inaudib le]  when we have i t .   And i t 's  very,  very 

shor t ,  very,  very shor t  to  go f rom step one to s tep three to 

s tep 15 to show and establ ish or  determine or  analyse as to  

the condi t ion of  the deceased.   The only  par t  that  is  appear ing 

is  the back of  the deceased walk ing and then going.   There is  

no par t  where i t  shows h im you know, the f ront  s ide of  h is  

body.  

MR MKHIZE:    I 'm going to put  i t  to  you,  that  you ' re not  being 

t ruthfu l  wi th  th is  Cour t .   That  when one v iews that  footage,  

one c lear ly  sees that  that  person there is  f ree of  any in jur ies 

and that  you ' re just  not  be ing t ru thfu l  because you know that  

that  footage wi l l  swing the case one way or  the other.   That  is  

why you ' re not  be ing f rank wi th  th is  Cour t .   I 'm suggest ing 

th is  to  you,  s i r.   Comment .  

MR KHANYASE:   I  ob ject  to  that ,  Your  Worship,  for  the fact  

that  I 've got  noth ing,  noth ing,  I 've got  no reason to,  you know, 

to  l ie  about  th is  mat ter.   I t 's  on ly  what  is  leading me are the 

facts  that  appear  to  have,  you know, put  i t  together  or  that  

have been g iven by the w i tnesses o r  observed by the 

wi tnesses and what  happened as a resul t  o f  the,  o f  the,  o f  …

[ inaudib le] .   So I 've got  no reason to l ie  or  to  fabr icate or  to  

make any d i f ferent  s tor ies to ,  to  th is  case.   I  can never,  I  
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could never  do that ,  especia l ly  under  oath.   

MR MKHIZE:    You've had t ime to in terv iew a number of  

wi tnesses accord ing to you.   That  is ,  that  inc ludes the 

appl icants before Cour t .   You conf i rm?  

MR KHANYASE:   Come again Your  Worship?  

MR MKHIZE:    You have had t ime to in terv iew the appl icants 

in  th is  mat ter  p lus the other  people you said,  about  18,  say,  

number of ,  number of  people that  you 've in terv iewed in  th is  

mat ter.   Do you conf i rm that?   

MR KHANYASE:   Correct  Your  Worship.   

MR MKHIZE:    And when you conducted such in terv iews,  can 

you just  te l l  the Court  who were you wi th?  

MR KHANYASE:   I  was -  the fami ly  sought  the ass is tance of  

the pr ivate detect ive,  Brad Nathanson to ass is t .   So when I  

was in terv iewing the wi tnesses,  I  was wi th  h im.   

MR MKHIZE:    Yes,  I 'm in terested in  th is  Brad Nathanson that  

you just  to ld  the Court ,  because i f  I  had not  asked you about  

h im,  you know, th is  would have been swept  under  the carpet .   

So th is  Brad Nathanson,  you say he 's  the pr ivate invest igator,  

inst ructed by the fami ly.  

MR KHANYASE:   Correct .    

MR MKHIZE:    Yes.   What  was h is  ro le dur ing the in terv iews,  

speci f ica l ly,  par t icu lar ly  of  the appl icants?   What  ro le d id he 

p lay?  

MR KHANYASE:   I  can only  basica l ly  say,  what  happened is  
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we just  in terv iewed h im.   What  happened,  what  d id they know 

about  h im?  …[ inaudib le]   

MR MKHIZE:    And is  that  the normal  procedure,  accord ing to 

your  job of  in terv iewing people?  Do you take any other  

person who is  not  a  member of  the pol ice,  be i t  a  pr ivate 

i n v e s t i g a t o r ,  w h o e v e r ,  d o t h e y a s s i s t  y o u d u r i n g t h e 

in terv iews?  Is  that  normal?  Is  that  even a l lowed?  

MR KHANYASE:   Your  Worship,  I 'm a detect ive,  par t icu lar ly  

in  th is  case.   So whichever  ass is ts  in  determin ing the facts  

under  which the cr ime has occurred,  lawfu l ly  so.   I t  is  more 

than welcome to do.   Then th is  is  the case,  of  course.   

MR MKHIZE:    And so when you in terv iewed the appl icants,  

was th is  now in  a v iew of  tak ing the i r  s tatements,  or  what  was 

the pos i t i on?  D id you then take s ta temen ts ,  warn ing 

statements?  What  was happening here?  

MR KHANYASE:   Your  Worship the purpose to f i rs t  in terv iew 

the wi tnesses was for  me to establ ish the facts  leading to the 

cause of  death of  the deceased.   I  could not ,  or  I  d id  not  

l i tera l ly  take statements at  the t ime of  the in terv iew.   So the 

purpose for  the in terv iew is  to  prove that  I  can la ter  on 

approve the s tatements based on what  I  d id .   So i t  was just  

the in terv iew to determine the cause leading to the death of  

the deceased.   

MR MKHIZE:    Are you saying that  subsequent  to  those 

in terv iews you had wi th Nathanson,  that  you again had a 
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second round of  in terv iews wi th the appl icants?  Is  that  what  

you are say ing,  s i r?   

MR KHANYASE:   I  cannot  ca l l  i t  a  second round of  

in terv iews,  because I  could not  have taken a s tatement  f rom 

18 wi tnesses at  the t ime.   But  i t 's  when that  in terv iew became 

very f ru i t fu l ,  because then i t 's  the reason that  I  have these 

wi tnesses.   I  ident i f ied them at  that  t ime to be the people that  

could ass is t  in  determin ing the cause,  as I  say,  wi th  which the 

deceased …[ inaudib le]  

MR MKHIZE:    I  don ' t  know why you' re so vague wi th th is  one.   

I 'm very c lear,  s imple,  s t ra ight forward wi th my quest ion ing.   

I 'm not  t ry ing to t r ick you.   My quest ion to you is ,  le t 's  just  

focus on the appl icants now.  Forget  about  the 18.   Did you 

have another  round of  in terv iews wi th the appl icants af ter?  

That  is  now subsequent  to  the in terv iew that  you had ass is ted 

by Nathanson.    

MR KHANYASE:   No,  I  d id  not  have another  in terv iew wi th 

the accused,  except  at  the t ime I  was processing,  I  ar rested 

h im for  the murder  of  the deceased.  

MR MKHIZE:    So you agree wi th me that  you would have 

made use of  whatever  in format ion you had col lected when 

ass is ted by Nathanson?  

MR MKHIZE:    The reason I  could not ,  the reason I  on ly  took 

the statement  f rom those that  I  had the statements in  the 

docket  is  because,  you know, f rom the in terv iews,  I  sa id that  
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they are the people who could ass is t  in ,  you know, could 

ass is t  in  the case.   The accused,  they d id not  g ive me the 

reason to go back to them so that  I  could obta in the s tatement  

to  th is  day.   

MR MKHIZE:    Now, d id you in  fact  ver i fy  or  bother  yoursel f  in  

f ind ing out ,  who th is  Nathanson is?  He says he 's  a PI  or  

pr ivate invest igator.   Did you in  fact  ver i fy  that?  That  you 

were dea l i ng w i th  the p r i va te i nves t i ga to r  t he re i n  t he 

in terv iewing room?  Or d id you just  take h is  word for  i t  that  he 

was the PI?  

MR KHANYASE:   Before I  met  Brad Nathanson,  the next  of  

k in ,  he is  deceased’s  fa ther  and he says that  he cal led me.   

He not i f ied me that  he would,  i f  he is  more than obl iged to 

ass is t  in  the case and then we fo l lowed up,  we ta lked about  

that  unt i l  I  met  h im.   He came into my off ice and he to ld me 

that…[ intervenes]  

COURT:   Can I  say,  le t 's  t ry  and be concise here.  The 

quest ion is ,  d id  you ver i fy  that  th is  person,  Brad Nathanson,  

is  a PI?  Yes or  no?  

MR KHANYASE:   Yes,  of  course.  

MR MKHIZE:    You d id?  

MR KHANYASE:   Yes.   

MR MKHIZE:    How?  How did you do th is?   

MR KHANYASE:   When he came to my off ice,  he showed me 

h i s  i d e n t i t y  a n d I  w a s c o n v i n c e d t h a t  h e ' s  a p r i v a t e 
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invest igator.   He 's  a local  pr ivate invest igator.   

MR MKHIZE:    Yes,  but  you know, off icer,  wi th  a l l  due respect ,  

you want  to  ver i fy  the s tatus of  a  person.   Do you just  take 

what  he 's  te l l ing you?  Do you not  know that  there is  even a 

s i te ,  a  websi te ,  where you can go and ver i fy  the s tatus of  th is  

person?  Or do you not  deem i t  impor tant  that  you do that?  

Before you involve th is  person in  th is  very sensi t ive,  h igh-

prof i le  mat ter,  I  ca l l  i t .    

MR KHANYASE:   Your  Worship I  was convinced that  the was 

a pr ivate invest igator  …[ inaudib le]  

MR MKHIZE:    Yes,  but  i f  I  were to put  i t  to  you,  that  we have 

in format ion at  our  d isposal ,  ver i f iab le in format ion that  the 

sa id PI ,  Nathanson,  h is  s tatus in  fact  ind icates that  he is  not  

e l ig ib le  to  pract ise at  th is  s tage,  because h is  membership has 

for  the t ime being lapsed for  want  of  a  bet ter  term,  lapsed.   I t  

ind icates that  i t 's  s t i l l  pending.   So he 's  not  e l ig ib le  to  

pract ise.   Would you say that  perhaps,  would you chal lenge 

that  and say that  i t 's  not  t rue?  

COURT:   Okay,  le t  me t ry  to  get  th is .   So what  are you 

saying?  He does have the qual i f icat ion to  pract ise as a PI .  

MR MKHIZE:    That  is  correct .   

COURT:   At  the moment ,  i t  has lapsed.   

MR MKHIZE:    Yes,  yes,  Your  Worship.  

COURT:   He is  not  a l lowed to pract ise at  th is  s tage.   

MR MKHIZE:    That  is  correct ,  Your  Worship.   He is ,  a t  some 
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stage,  he had h is  membership that  was act ive,  but  current ly  

i t 's  not  act ive.   As a resul t ,  he is  not  supposed to be 

pract is ing.   

COURT:   Do you have any response to that ,  Mr Khanyase?  

MR KHANYASE:   Your  Worship,  …[ inaudib le]   

COURT:   No,  no,  no.   You,  because you a lso ver i f ied i t .   So 

you should not  chal lenge i t .   Thank you.  

MR MKHIZE:    And I  want  to  suggest  to  you fur ther  that  what  

you d id,  conduct ing in terv iews wi th a person who is  not  even 

e l ig ib le  to  pract ise,  le t  a lone h im not  even being a member of  

the pol ice,  that  you were out  of  l ine,  and that  is  h ighly,  i t 's  

even un-procedura l  that  you do that  as a pol ice off icer.   I  want  

to  suggest  th is  to  you.   Your  comment ,  p lease,  i f  you wi l l .  

MR KHANYASE:   Your  Worship,  …[ inaudib le]  

MR MKHIZE:    And just  before I  forget  th is  one,  the secur i ty  

guard that  had spoken to the deceased at  the gate there,  any 

reason why the deceased was not  ass is ted by that  secur i ty  

guard?  Why d id he have to go back?  I f ,  indeed,  he had been 

assaul ted at  the centre,  why would he then want  to  go back?  

Any in format ion in  that  regard f rom that  secur i ty  guard?  

MR KHANYASE:   No,  Your  Worship.   A l l  the secur i ty  guard 

says i s  he asked fo r  the ce l lphone to make a ca l l  to  

somebody.   The secur i ty  guard d id not  g ive i t  because he d id 

not  have a i r t ime to ta lk ,  accord ing to the secur i ty  guard and 

then he asked for  the water.   He said he gave h im the water,  
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and he was gratefu l  for  that .   He said,  thank you,  and then he 

le f t .  

MR MKHIZE:    Yes and now I  just  want  to ,  for  the moment ,  

focus on appl icant  number two here.   You' re opposing bai l  

because he 's  a f l ight  r isk ,  because he is  not  marr ied,  not  

employed.   But  you would agree wi th me that  the people that  

are there,  the pat ients ,  o f  course i t  goes wi thout  say ing that  

the major i ty  of  them would be unemployed because they are 

sor t ing themselves out  there.   That  is ,  in  fact ,  the reason why 

they are there,  because they want  to  sor t  out  the i r  l ives.   

Would you not  agree wi th me?  

MR KHANYASE:   No I  would not  agree wi th you.   

MR MKHIZE:    Why?  Why not? 

MR KHANYASE:   They are in takes there,  …[ inaudib le]  

a c c u s e d b e f o r e C o u r t  a r e f a c i n g a m u r d e r  c h a r g e ,  …

[ inaudib le]  

MR MKHIZE:    I  th ink you missed my point .   You missed my 

point .   I  say,  the issue of  employment ,  though,  that  you ra ise,  

you come to cour t  and ra ise the issue of  employment .   I t 's  

ne i ther  here nor  there,  because by v i r tue of  the fact  that  they 

are there at  the centre,  they are there because they have 

reasons,  personal  reasons.   They want  to  sor t  out  the i r  l ives 

and then come back to soc iety.   Do you get  my point  or  don ' t  

you?   

MR KHANYASE:   The reason,  accord ing to the wi tnesses,  the 
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accused assaul ted,  the deceased was assaul ted,  you know, 

b ru ta l l y  assau l ted ,  because he had t r ied to  escape fo r  

f reedom, just  a  mere f reedom.  He was not  running f rom any 

case.   But  the accused,  there was more than the reason to 

escape or  to  run away,  noth ing at taches them to be there.   

Noth ing at  a l l ,  whatever,  to  at tach them to be there.   So that  

then they stay and face the prosecut ion of  the case.   But  they 

put  a l l  the b lame,  i f  then they are re leased on bai l ,  in  the 

name of  the fact  that  they are going to s tay there.   To run 

away to a p lace where they can never  be found.   

MR MKHIZE:    Okay,  I  th ink you don' t  get  my point .   I ' l l  move 

on.   Now, d id you establ ish what  each of  the appl icants is  in  

there,  in  that  centre for?  Did you in  fact  bother  even to f ind 

out  why are they in  there?  Because i t  would suggest  to  you,  

i t  would then a lso determine,  you know, where they are 

deta ined.   Whether  they go to the genera l  populat ion,  whether  

they are deta ined,  you know, in  iso lat ion.   You know, d id you 

bother  to  f ind out  why are they there in  that  rehab centre in  

the f i rs t  p lace?  

MR KHANYASE:   From my understanding,  f rom the in terv iews 

that  I 've had wi th wi tnesses and other  people,  the accused 

are now there just  out  o f  vo lunteer.   They are going through a 

s tage in  which then they are supposed to be there.   That  is  

what  I  establ ished.  

MR MKHIZE:    Are you saying that  they are there,  in  other  
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words,  whatever  per iod that  they were meant  to  be there has 

a l ready lapsed.    They are supposed to be back home. Is  that  

what  you ' re say ing?   

MR KHANYASE:   That  is  what  I 'm saying.  

MR MKHIZE:    Now, who te l ls  you th is? Who g ives you th is  

in format ion?  Did you in terv iew the head of  the centre?  

MR KHANYASE:   Yes,  I 've in terv iewed h im.   …[ inaudib le]  

MR MKHIZE:    Now, I  mean,  speci f ica l ly,  who gave you 

in format ion that ,  in  fact ,  the i r  t ime is  over,  they should be 

home?  Where do you get  th is  in format ion f rom?  I t 's  s imple,  

s i r.   Did you in terv iew the head of  the centre,  you know, about  

th is?  Or you just  got  i t  f rom the grapevine,  so to  speak?  

MR KHANYASE:   I  got  th is  f rom the wi tnesses.   

MR MKHIZE:    You know, I  want  to  suggest  to  you that  you 

re ly  too much on these wi tnesses.   They are pat ients  there 

themselves.   You should have gone fur ther.  Ver i fy  that  

in format ion.   Now, Appl icant  2,  he is  there just  in  s imple 

terms,  you know, f rom his  upbr ing ing,  he 's  had issues wi th 

depress ion,  anx iety  and so on,  I  don ' t  want  to  go in to deta i l  o f  

h is  l i fe ,  so you d id not  get  that .   You d id not  ver i fy  that .  Why 

is  there?  Appl icant  2.  

MR KHANYASE:   The reason they are there are for  substance 

abuse.   

MR MKHIZE:    Now, that  is  one of  your  problems.   Now, that  is  

a  problem, a l l  due respect .   You assume much of  the th ings.   
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You assume them.  I  put  i t  to  you,  as a mat ter  of  fact ,  that  

appl icant  two is  there for  that  reason.  Not  for  drugs,  but  more 

of  menta l  nature.   I 've a l ready out l ined i t  to  you.   Do you want  

to  d ispute that  and say he 's  there for  drugs?  

MR KHANYASE:   I  d ispute Your  Worship,  I  personal ly  spoke 

to h im.   Not  once.   Then he was there.   He is  there for  the 

drug.   He never  sa id anyth ing.   He d id not  ment ion anyth ing 

abou t  men ta l  p rob lems and as we l l ,  i t ' s  no t  a  men ta l  

rehabi l i ta t ion centre.   I t 's  a  drug rehabi l i ta t ion centre.  

MR MKHIZE:    So you were appra ised of  th is  in format ion by 

the appl icant  h imsel f ,  you say.  I  put  i t  to  you,  that  is  not  t rue.   

That  is  not  correct  a t  a l l .   You' re mis leading.   But  I  have more 

in format ion on that .   But  now,  you won' t  know what  medicat ion 

he 's  supposed to be tak ing.   You won' t  know that ,  wi l l  you? 

For  h is  condi t ion,  depress ion,  anxiety,  and so for th.   You don' t  

know what  medicat ion he 's  supposed to be tak ing.   

MR KHANYASE:   Your  Worship,  I  put  i t  th is  way.   In  that  

fac i l i ty,  there is  no profess ional  that  d iagnoses or  prescr ibes 

the medicat ion or  any form of  anyth ing to ass is t  the in takes to 

recover  f rom i t .   In  the process of  the in terv iew,  I  in terv iewed 

one of  the in takes,  who is  a qual i f ied nurse f rom outs ide,  

coming f rom the …[ inaudib le] ,  and who is  there and they took 

h im,  not  in  the form of  the fact  that  he 's  been h i red to  ass is t  

the other  in takes,  as an employee,  but  he only  ass is ts  the 

person there as the in take wi th  the qual i f icat ion,  not  that  he 's  
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employed as a nurse in  the fac i l i ty.   There is  no soc ia l  worker,  

there is  no doctor  in  the form of  a psychologis t  or  psychiat r is t .   

There is  nobody.   There is  not  even a secur i ty  guard.   

Everyth ing that  is  done there is  done by the owner and the 

people that  have come there to  be rehabi l i ta ted and then they 

at tend to the people who wi l l  ass is t ,  who wi l l  again conduct  

the du t ies o f  the peop le who a re supposed to be the 

profess ionals .   

MR MKHIZE:    Now, I  hate to  ask you th is  quest ion again,  yet  

again,  because I  have in format ion to  the contrary.   Who g ives 

you th is  in format ion?  The pat ients  again?  The wi tnesses?  

Who gave you th is  in format ion that  there are no profess ionals  

there? 

MR KHANYASE:   I  know for  a fact  Your  Worship.  

MR MKHIZE:    I  beg your  pardon? 

MR KHANYASE:   I  know.  

MR MKHIZE:    No,  you can ' t  just  know.  You' re not  work ing in  

that  fac i l i ty.   You would have ret r ieved your  in format ion f rom 

somewhere.   Who g ives you th is  in format ion?  I  have 

cer t i f icates,  a  number of  cer t i f icates there,  wi th  accredi ta t ion 

of  the ind iv iduals  who are employed there,  profess ionals .   So 

who g ives you th is  in format ion?  I 'm just  ask ing you to g ive 

you a chance to respond.   Who g ives you th is  in format ion?  

MR KHANYASE:   …[ inaudib le]  

MR MKHIZE:    S i r,  you ' re not  answer ing my quest ion,  s i r,  
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please.   Who g ives you th is  in format ion that  you 've come to 

g ive to  cour t  here?  

MR KHANYASE:   I t  is  the wi tnesses.   

MR MKHIZE:    Yes.   I  want  to  suggest  to  you that  th is  is  

h igh ly,  h igh ly  incorrect ,  and that  I  suggest  to  you fur ther  that  

you have not  done just ice to  th is  case,  to  yoursel f ,  by not  

do ing fur ther  invest igat ions,  but  re ly ing on the pat ients ,  

wi tnesses.   I  suggest  th is  to  you.  

MR KHANYASE:   I  would l ike to  say that  there is  no bet ter  

person to say here,  I  was t reated by Doctor  so-and-so,  or  I  

was t reated by Doctor  so-and-so in  my recovery,  or  in  the 

process of  my recovery.   So then,  in  that ,  i t  serves enough to 

say there is  no profess ional  ind iv idual  who is  ass is t ing,  who 

are there for  the purpose of  recovery.   

MR MKHIZE:    Yes.   Do you know, as the invest igat ing off icer,  

that  there has a lso been invest igat ion by the Department  of  

Heal th?  Because,  you know, when there are mat ters of  th is  

nature,  they a lso become involved.   Are you aware that  

D e p a r t m e n t  o f  H e a l t h  h a v e a l s o c o n d u c t e d t h e i r  o w n 

invest igat ion in  th is  mat ter?  As the invest igat ing off icer,  I  

thought  you should and that  they have a lso f i led a repor t  in  

that  regard.   Are you not  aware of  that?  

MR KHANYASE:   Your  Worship,  i f  I  may say,  r ight  now my 

focus is  only  on the invest igat ion of  the mat ter.   Other  than 

that ,  I  cannot  say much in  terms of  the socia l  development ,  or  
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the heal th  depar tment ,  or  any other  depar tment ,  government  

depar tment .   Af ter  th is  is  done,  we wi l l  t ry  and assure that  the 

p lace,  that  the rehabi l i ta t ion is  legal ly  operat ive.   [mechanica l  

in ter ference]   

COURT ADJOURNS 

-  -  -  -  -  -  -  -  -  -  -  -  

COURT RESUMES 

COURT:   On resumpt ion,  in  case number C/425/2025,  the bai l  

a p p l i c a t i o n ,  w h e r e t h e a p p l i c a n t s a r e J e a n P i e r r e Va n 

Niekerk.   Accused 2,  Njabulo Brendon Dlamin i .  Accused 3,  

Banele Mseleku.  Accused 4,  L loyd Cl ive Ramsbot tom.  The 

bai l  appl icat ion is  proceeding.   The invest igat ing off icer  is  

be ing cross-examined.   Thank you.   May we proceed.  

CROSS-EXAMINATION BY MR MKHIZE CONTINUES 

MR MKHIZE:    Thank you,  Your  Worship.   S i r,  I  just  want  to  

move on.   The Appl icant  2,  I  know that  i t 's  a  b lanket  

approach.   A l l  o f  them, you want  to  oppose bai l .   But  you 

conf i rm for  the record that  whatever  pending mat ter  that  

you 've out l ined here,  Appl icant  2 is  not  involved in  that  one,  

or  is  he?   

MR KHANYASE:   …[ inaudib le]  

MR MKHIZE:    And there 's  a lso f rom your  ev idence,  you 've 

ind icated that  in  respect  of  Appl icant  2,  that  you have verbal ly  

g iven an address.   That  is  an a l ternat ive address and what  d id 

you do about  that?  Did you not  ver i fy  that  address?  And i f  
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not ,  why not?  

MR KHANYASE:   I  was not  g iven…[inaudib le]  

MR MKHIZE:    Sorry,  you were not  g iven what?  

MR KHANYASE:   I t  was only  sa id to  me i t  was somewhere in  

Pinetown.   No st reet  address.  

MR MKHIZE:    Now, I  have i t  in  h is  aff idav i t ,  as wel l ,  is  there,  

a  comment ,  i f  you wi l l ,  because there is  a comment  here.   He 

states that ,  that  is  at  2 .3,  i t 's  ind icated that  the at torney 

h imsel f  furn ished you wi th the address,  th is  furn ished the 

invest igat ing off icer  wi th  the address by way of  WhatsApp.   

Just  t ry  and f i l ter  your  memory.   Do you not  recal l  an at torney,  

don ' t  th ink the at torney would l ie ,  but  look beside you.   Do 

you not  reca l l  an a t torney who represented Appl icant  2  

WhatsApping you an address in  Pinetown,  Caversham? I t 's  

Caversham Glen,  Pinetown,  129 Mar ine Ridge Dr ive.   Come to 

your  memory,  just  get  back.   He says he WhatsApped you th is  

address.   

MR KHANYASE:   I  cannot  recal l  

MR MKHIZE:    You cannot  recal l  and i t 's  there.   And I  want  to  

suggest  to  you,  as wel l ,  that  even f rom your  ev idence that  you 

were verbal ly  g iven an address,  you could not  be g iven an 

address in  Pinetown that  is  somewhere in  Pinetown.   They 

would have g iven you an address.   I  suggest  to  you,  i t  would 

be st range i f  a  person te l ls  you,  I  have an address in  

Pinetown,  but  they don' t  g ive you the exact  address.   Does i t  
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make sense to you?  I  mean,  would you even accept  that?  

You know, they te l l  me there 's  an address,  but  they ' re not  

g iv ing you the exact  address.  

MR KHANYASE:   I  spoke to the re lat ive,  not  to  the at torney.  I  

spoke to the re lat ive,  not  to  the at torney,  actual ly.  I  sa id,  

maybe they speak to you to g ive you a physica l  address,  and 

that 's  what  they to ld me,  but  not  to  the at torney.  

MR MKHIZE:    So,  you know, that 's  what  we' re te l l ing the 

Cour t .   I f  you had been g iven an address,  you would have 

gone and ver i f ied i t?   

MR KHANYASE:   Cer ta in ly,  Your  Worship.   

MR MKHIZE:    You' re sure?  Have you ver i f ied any of  the 

addresses in  th is  mat ter?  Not  just  Appl icant  2.   Any other  

appl icant?  Have you ver i f ied any of  the addresses?  

MR KHANYASE:   Your  Worship,  one of  the accused to ld me 

that  the at torneys,  …[ inaudib le]   

MR MKHIZE:    But  you,  as an invest igat ing off icer  in  th is  

mat ter,  do you not  deem i t  one of  the very cruc ia l  e lements 

that  you should know?  Even for  bai l  appl icat ion purposes for  

that  mat ter,  you cannot  do bai l  wi thout  addresses,  can you?  I  

mean,  don ' t  you th ink that  i t  was even incumbent  upon you,  i f  

they are going to be re leased f rom the centre,  you even ask 

them, but  where are they going to res ide?  Is  i t  not  important  

to  you as wel l?    

MR KHANYASE:   I t  is  very important  Your  Worship.   
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MR MKHIZE:    Even for  bai l  appl icat ion purposes for  that  

mat ter,  is  i t  not  t rue?  

MR KHANYASE:   Your  Worship,  may I  repeat  again,  the 

accused were sa id to  be going to be re leased f rom the 

custody of  the bai l  appl icat ion centre.  

MR MKHIZE:    But  was i t  not  your  concern that  i f  they were to 

be re leased back there,  that  there could be wi tnesses there 

as wel l?   Was that  not  one of  your  concerns?  

MR KHANYASE:   Yes,  your  Worship,  i t  is  s t i l l  my concern.   

MR MKHIZE:    So were you happy wi th them being re leased 

back to the centre?  

MR KHANYASE:   I t 's  one of  the main reasons,  Your  Worship,  

that  I  would object  to  bai l  appl icat ion to them.  Of  course,  

whether  or  not  the addresses had been ver i f ied,  as to  where 

they are s tay ing,  I  would th ink i t  would be object ive to  the i r  

use of  ba i l ,  based on the sever i ty  of  the ser iousness of  the 

case.  

MR MKHIZE:    A l l  the more reason why you should have 

ver i f ied the a l ternat ive address,  but  le t  me move on for  the 

sake of  t ime as wel l .   I  want  to  suggest  to  you,  that  you were 

very hasty,  what  I  suggested,  you were very hasty to  effect  

ar rest  in  th is  mat ter.   In  fact ,  I  suggest  to  you that  i t  was 

rather  premature for  you to effect  any arrest  on anyone in  th is  

mat ter,  wi th  the ev idence that  you have.   I  want  to  suggest  

th is  to  you,  what  is  your  comment?  
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MR KHANYASE:   I  deny,  I  am against  what  you are say ing.   

MR MKHIZE:    Do you do not  th ink,  oh,  sorry,  sorry,  you were 

st i l l  say ing something,  sorry.  

MR KHANYASE:   The reason I  went  on and effected the 

arrest  o f  the accused,  because what  I  heard f rom the lawyer,  

based on the text  I  heard f rom the lawyer,  i t  d id ,  i t  does,  i t  d id  

go around to the arrest  o f  the accused and a lso,  again,  the 

fact  that ,  I  had the knowledge that  they are not  going to s tay 

there permanent ly,  in  the fact  that  one of  them, one of  the 

people who is  ind icated in  the case,  just  before I  came and 

e f fec ted the a r res t ,  2019 ,  he a l ready le f t  and wen t  to  

Pinetown,  to  a p lace so,  so far  away f rom the Tete lesta i .   

Therefore,  wi th  what  I  have in  the docket ,  and consider ing a l l  

the facts ,  i t ,  i t ,  i t ,  you know, i t  warranted that  the accused be 

brought  before Cour t .    

MR MKHIZE:    And you,  I  am not  sure I  was not  here on the 

last  occasion,  here in  cour t ,  I  have been inst ructed though,  

that  the,  my learned f r iend,  who then appeared for  Appl icant  

2,  had ind icated to cour t  that  Appl icant  2 has not  had the 

supply  of  h is  medicat ion s ince he was taken in  custody and 

that  the Court  had t r ied to  in tervene by ind icat ing that  he 

should be suppl ied wi th medic ine in  pr ison.   I  am subject  to  

correct ion to  that ,  but  those are my inst ruct ions.   Were you 

aware that  he was,  he is  not  even tak ing h is  medicat ion at  

th is  t ime,  because of  h is  detent ion.   That  is  Appl icant  2.   They 
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even compla ined,  compla ined here in  cour t .   

MR KHANYASE:   Was not  aware of  any medicat ion …

[ inaudib le]  

MR MKHIZE:    And i t 's  my inst ruct ions that  the medicat ion 

that  he takes is  qui te  a,  i t 's  a  shade of  s ix  medicat ion which 

cannot  be g iven to anyone but  h imsel f .   Those are my 

inst ruct ions,  that  he has to phys ica l ly  go there h imsel f ,  

undergo tests  before he 's  suppl ied by th is  medicat ion.   You 

were not  aware of  that .   

MR KHANYASE:   No Your  Worship.   

MR MKHIZE:    And I ,  and f ina l ly,  I  a lso wish to,  I  a lso wish to 

suggest  th is  to  you,  that  th is  case as i t  s tands,  is  not  a very 

so l id  one as you want  to  make out  here before th is  Cour t ,  that  

you have a s t rong case,  so l id  case.   I  suggest  to  you that ,  i f  

anyth ing,  the contrary is  t rue of  th is  mat ter.  In  other  words,  

you have a weak case against  the accused,  and that  is  a fact  

to  be considered in  th is  mat ter.   Any comment ,  Mr Khanyase?  

MR KHANYASE:   That  would be my opin ion on the whole 

issue,  in  that  sense.  But  based on the facts  that  I  have,  the 

State has,  the State has a case against  the accused that  they 

need to answer before Cour t .   The case is  very s t rong against  

the accused before Court .   

MR MKHIZE:    And a lso,  just  in  c los ing,  you,  you make,  you 

made a lo t  o f  assumpt ions here when you ind icated that  the 

deceased was going back to ,  to  the rehab af ter  he had been 
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given water  at  the o ld age home, that  f rom your,  I  don ' t  know 

i f  your,  your  opin ion,  he must  have been going back to ,  to  the 

centre at  the t ime when he would have seen the accused and 

appl icants and then t ry  to  f lee f rom them.  There 's  a lo t  o f  

assumpt ions there.   Do,  do you have ev idence to,  to ,  to  

suppor t  that?  

MR KHANYASE:   Your  Worship,  I ,  I ,  as I  sa id ear l ier  when I  

ind icated that  the deceased was going back to  the o ld age 

home, I  be l ieve that  I 'm,  I 'm,  I 'm,  I 'm a l lowed,  I  mean,  I  wi l l  

g ive my,  my,  my …[ inaudib le]  to  the death and the arrest  o f  

the accused.  That  is  what  then I  be l ieve.   Based on my 

analys is ,  any,  any,  any wi tness test imony,  that ,  that  is  what  I  

be l ieve.   I t 's  not  an assumpt ion,  Your  Worship.   

MR MKHIZE:    No,  no,  no,  i t 's ,  i t 's  f ine.   I t 's  f ine,  we,  we,  we 

can leave that  one for  argument .   But ,  how many,  how many 

years of  serv ice,  by the way,  do you have,  do you have?  

MR KHANYASE:   34 years in  the pol ice.   

MR MKHIZE:    And the pol ice as a,  as a whole and,  and wi th 

the detect ives?  

MR KHANYASE:   34 years.   

MR MKHIZE:    So you 've a lways been a detect ive?  Thank 

you,  s i r.   Thank you very much Your  Worship,  I  have noth ing 

fur ther.   

NO FURTHER QUESTIONS BY MR MKHIZE 

COURT:   Any cross-examinat ion f rom legal  representat ive of  
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accused 3? 

MRS XABA:   Your  Worship,  I  just  have a few quest ions.   I  

be l ieve my l i t t le  co l leagues have hashed out .  

COURT:   I  thought  everyth ing was covered.   

MRS XABA:   I  don ' t  th ink i t 's  covered.   No,  I ' l l  ask maybe 

three or  four  quest ions.   Mr Khanyase,  I  see you have 

test i f ied that  the wi tnesses that  you in terv iewed say that  they 

were or  they are located on the f loor  above the a l leged 

assaul t .   You said that  a l l  the accused col lect ive ly  assaul ted 

the deceased on the day of  the inc ident  or  in  the evening of  

the inc ident .   

MR KHANYASE:   Correct  Your  Worship.   

MRS XABA:   You fur ther  sa id that  at  th is  t ime,  these 

par t icu lar  wi tnesses in formed you that  i t  was l ight  out  and i t  

was very dark.   

MR KHANYASE:   Come again?  

MRS XABA:   You said that  these par t icu lar  wi tnesses 

in formed you that  when the a l leged assaul t  took p lace,  i t  was 

dark,  i t  was l ight  out .  

MR KHANYASE:   Your  Worship,  you are s t i l l…[ inaudib le]  

MRS XABA:   Mr Khanyase,  can I  just  c lar i fy  that  i t  was l ight  

out  a t  the rehabi l i ta t ion inst i tu t ion when the a l leged assaul t  

took p lace?  There were no l ights  on.   Everyone was deemed 

to have been s leeping at  that  par t icu lar  t ime.   

MR KHANYASE:   May I  c lar i fy  something?  There is  a t ime 
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when the l ights  are turned off ,  not  in  the yard,  but  in  the 

bedrooms,  in  the dormi tor ies,  not  in  the yard.  

MRS XABA:   Yes,  that  is  l ight  out .   When the assaul t  or  the 

a l leged assaul t  took p lace,  the dormi tor ies '  l ights  were off ,  i t  

was l ights  out .   Everyone was supposed to be as leep at  that  

par t icu lar  t ime.  

MR KHANYASE:   Correct .   

MRS XABA:   And you agree wi th me that  i t  was dark.   So the 

whole,  a l l  dormi tor ies were dark.   This  is  the bot tom f loor  and 

the f loor  that  the wi tnesses were on,  i t  was dark.   

MR KHANYASE:   Correct .   

MRS XABA:   The outs ide,  the yard,  i t  was a lso dark.   

MR KHANYASE:   No i t  was not  dark.   …[ inaudib le]  

MRS XABA:   But  Mr Khanyase,  you test i f ied that  they had to 

use thei r  ce l lphones or  the i r  ce l l  phone torches to t ry  and 

establ ish or  to  see,  to  f ind the deceased af ter  say ing that  he 

had escaped.   Is  that  not  your  test imony?  

MR KHANYASE:   That  is  correct  Your  Worship.   There is  a 

test imony of  the wi tnesses that  I  have here.   I  would bel ieve 

that  there are por t ions where there is  no l ight ,  where they 

would show the l ights  to ,  you know, they would use thei r  

torches to d isp lay that  they are look ing for  the escapee.   

MRS XABA:   So you ' re speculat ing,  Mr Khanyase,  so you do 

not  know that  for  a  fact .   The wi tnesses to ld  you that  i t  was 

dark,  hence they needed thei r  ce l lphones or  the i r  ce l lphone 
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torches.  

MR KHANYASE:   No Your  Worship.  …[ inaudib le]  

MRS XABA:   Let 's  move on,  Mr Khanyase.   You said that  the 

wi tnesses in formed you that  the deceased was badly  beaten.   

You said that  he couldn ' t  walk ,  he was very weak,  and as a 

resul t  o f  that  he had to be escor ted out  the s ide gates,  

meaning that  he d idn ' t  have h is  own power or  couldn ' t  in  h is  

own capaci ty  walk  out  on h is  own.    

MR KHANYASE:   I t 's  e i ther  of  the two,  I  would say.   One,  i t  

could be e i ther  the fact  that  he was weak and couldn ' t  walk  on 

h is  own,  or  the fact  that  he d idn ' t  want  to  l ive at  a l l ,  so he had 

to be dragged in  order  to  come out  of  the premises and the 

otherwise scenar io  would have occurred in  those premises.  

MRS XABA:   Mr Khanyase,  a person who has been badly  

beaten at  a  rehab centre by these par t icu lar  people,  what  are 

the possib i l i t ies of  that  very person not  want ing to leave the 

es tab l ishment  where in he was beat  to  the pu lp?  And 

fur thermore,  your  ev idence was that…[ intervenes]  

COURT:   Okay,  what  is  the quest ion?  Because you' re put t ing 

a lo t  o f  s tatements,  so I  don ' t  know what  is  the quest ion.  Y 

MRS XABA:   Your  Worship,  Mr Khanyase just  sa id that…

[ intervenes]   

COURT:   F i rs t ly,  you said that  the deceased was very weak,  

he could not  walk  on h is  own,  and he agreed.   

MRS XABA:   Yes,  that  is  on h is  vers ion and then he said that  
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there are two possib le occurrences.   He said that  the one 

occurrence could have been that  he d id not  want  to  leave the 

premises,  hence they had to help h im or  had to manhandle 

h im to get  h im out  the gate and then he said the other  one is  

that  he was weak and he couldn ' t  walk  on h is  own because he 

was badly  beaten.  

MR KHANYASE:   I  would l ike to  c lar i fy  that  what  I 'm t ry ing to 

say is  that  the deceased d idn ' t  walk  out  of  that  bu i ld ing on h is  

own wi l l ,  he t r ied to  escape and he was ass is ted to walk  out  

of  that  and severe ly  beat  h im.    

MRS XABA:   So he was severe ly  beaten up,  he was ass is ted 

to walk  out .   Yes,  that 's  the vers ion that  you put  in to the 

Cour t .  So you said he was ass is ted to walk  out .   

MR KHANYASE:   Correct .   

MRS XABA:   You said that  the t ime was approx imate ly  

someth ing to 11.  

MR KHANYASE:   Yes,  more or  less 11:40,  something to 12,  

Your  Worship.   

MRS XABA:   Mr Khanyase,  you said i t  was something to 11,  

but  i t 's  f ine.   There is  survei l lance or  footage which both my 

learned col leagues have hashed wi th you.   This  survei l lance 

shows t ime was approx imate ly  hal f  past  one in  the morning 

and in  th is  survei l lance,  the deceased,  the same deceased 

who,  accord ing to the vers ion of  your  wi tnesses,  was badly  

beaten,  couldn ' t  walk .   
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COURT:   Okay,  so th is  t ime i t 's  in  re lat ion to what  event?  

The t ime when he says the deceased was severe ly  beaten,  he 

could not  walk  on h is  own,  he was ass is ted to walk  out  of  the 

centre.  

MRS XABA:   The c lar i ty  of  the purpose is  Your  Worship.   

COURT:   Because I  th ink the t ime round about  11 he was 

ta lk ing about ,  i t  re la tes to  that .   

MRS XABA:   Yes,  and then f rom 11,  where he was ass is ted 

and he le f t  the gate,  Mr Khanyase vers ion is  that  he then 

wen t ,  o r  the re i s  foo tage show ing h im o r  show ing the 

d e c e a s e d a t  t h e s e c u r i t y  g a t e o f  t h e o l d a g e h o m e .  

Approx imate ly  an hour,  two hours la ter,  a f ter  he had been 

escor ted out  the Tete lesta i  establ ishment .   At  the t ime,  Mr 

Khanyase,  or  the v ideo footage shows that  he,  as you said,  

he 's  ask ing for  water  and he a lso asked for  a ce l lphone.  You 

a lso sa id that  you personal ly  had…[intervenes]  

COURT:   Okay and that  i t 's  the t ime when the deceased is  

la ter  at  the secur i ty  gate ask ing for  the ce l lphone.  

MRS XABA:   Yes,  at  the o ld age home Your Worship.   

COURT:   Which is  nearby.   

MRS XABA:   Which is  nearby,  yes.   Mr Khanyase,  you said 

you saw th is  v ideo footage personal ly.   In  th is  v ideo footage,  

do you see the deceased…[intervenes]  

COURT:   Okay,  g ive h im a chance,  you want  h im to comment  

about  the t ime d i f ferences.   Don' t  g ive h im a lo t  because he 
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won' t  be able to  comment .   You want  h im to comment .   I f  he 

was a l legedly  escor ted or  ass is ted to walk  out  of  the TRC at  

around about  11.   Because now he 's  seen at  around 1:30 

when he 's  at  the secur i ty  gate of  the o ld age home nearby.   

So,  what  has been happening a l l  the t ime?  Do you have any 

knowledge of  what  was happening a l l  th is  t ime?  Is  that  what  

you want  to  ask?  

MRS XABA:   Yes.   

MR KHANYASE:   I  wi l l  not  be able to  say what  would have 

happened then,  but  the fact  is  he was taken out  of  the fac i l i ty  

and then he must  have looked for  a p lace to s leep or  to  h ide 

and then he got  to  the secur i ty  room.  He saw the secur i ty  

room, then he was asked to be ass is ted.   E i ther  at  the same 

point  or  a t  the o ld age home.  There could be a d i f ference.   

There could be a t ime d i f ference between the t ime he was 

taken out  of  the fac i l i ty,  the TRC, and the t ime that  he 's  met  

or  is  seen to be appear ing at  the o ld age home.  

MRS XABA:   So,  le t 's  focus on the footage and af ter  when he 

was seen by the o ld age home gate.   You said you have seen 

the footage personal ly,  is  that  correct?  

MR KHANYASE:   Correct .   

MRS XABA:   Does the deceased appear  to  you as someone 

who has been beaten to the pulp and as someone who was 

unable to  walk?  

MR KHANYASE:   Unfor tunate ly,  Your  Worship,  the footage,  i t  
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only  shows that  the deceased was around the area at  the 

t ime.   He was more or  less c lose to the TRC.  But  i t  doesn' t  

show the whole physica l  body of  the deceased.   I t  on ly  shows 

the back of  the head because i t  appears to  me that  the 

footage was behind h is  head when he approached the secur i ty  

guard.   

MRS XABA:   Mr Khanyase,  we've both seen the footage and I  

agree wi th  you that  i t  shows more or  less the back as wel l  as 

h is  le f t  s ide.   But  look ing at  the footage,  seeing that  he was 

pacing up and down,  d id the deceased look l ike someone who 

needed ass is tance walk ing?  

MR KHANYASE:   …[ inaudib le]  deceased was ass is ted to walk  

out ,  he was weak and couldn’ t  walk  on h is  own…[inaudib le]   

MRS XABA:   Mr Khanyase,  just  to  c lar i fy,  my quest ion to you 

is ,  look ing at  the v ideo footage,  th is  is  af ter  he 's  been 

ass is ted,  he 's  le f t  the rehabi l i ta t ion centre,  now that  he 's  at  

the o ld age home.  Does he appear  to  you as someone who 

has been beaten to the pulp and as someone who cannot  walk  

and needs ass is tance to walk?  In  that  v ideo footage that  

happened p lus minus an hour  la ter.   

MR KHANYASE:   …[ inaudib le] I t 's  not  showing the physica l  

movement  of  the body.  I t  on ly  shows the upper  body that ,  as I  

sa id ear l ier  on,  the head is  par t  o f  the face of  the deceased.   

Now, i t 's  not  c lear  to  see whether  he was l imping or  he was 

weak or  what  condi t ion he must  have been in  at  the t ime of  
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the inc ident .   

MRS XABA:   Mr Khanyase,  you fur ther  sa id that  you 

ident i f ied the body and there was a b ig wound or  gash on h is  

upper  r ight  h ip .   Is  that  correct?  

MR KHANYASE:   Yes,  i t  was.   Maybe in  the sense that  he 

was only  le f t  wi th  a kn i fe ,  but  i t  was,  yes,  in  the upper  body.   

MRS XABA:   In  the v ideo footage that  you see,  tak ing note 

that  you say that  there was a wound on the upper  r ight  h ip,  is  

the deceased physica l ly  s tanding on h is  own two feet  in  the 

v ideo footage?  Yes,  I  understand that  i t  was taken f rom the 

back and you can ' t  see correct ly,  but  is  he physica l ly  s tanding 

on h is  own two feet  in  the v ideo footage?  

MR KHANYASE:   Correct  Your  Worship.   

MRS XABA:   Thank you,  Mr Khanyase.   This  is  the same 

deceased.   Thereaf ter,  you said you in terv iewed the secur i ty  

guard.   The secur i ty  guard to ld  you that  the deceased walked 

up,  then he walked down again to  the beach.   From there,  he 

took a le f t .   Is  that  correct? 

MR KHANYASE:   That  is  correct  Your  Worship.  

MRS XABA:   Later  on in  that  morning is  where the 

deceased's  body is  then found.   

MR KHANYASE:   That  is  correct  Your  Worship.   

MRS XABA:   Now, Mr Khanyase,  how do you create the nexus 

between a l l  o f  the accused and the a l leged assaul t  that  you 

say took p lace and the deceased being seen walk ing on h is  
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own two feet ,  walk ing up and down the road,  going to the 

beach and h is  murder?  Which somewhat  impl icates a l l  the 

accused.   I f  you can just  create that  nexus for  us.  

MR KHANYASE:   He d idn ' t  go to the beach.   From the Mooi  

Hawens main gate,  he went  to  the le f t .   He walked down,  he 

goes in  the d i rect ion of  the coast .   But  then he gets to  a s top 

st reet ,  so then e i ther  he takes r ight  to  the beach or  he takes 

le f t .   That  le f t ,  the r ight  is  go ing to the beach and the le f t  is  

go ing d i rect ly  to  the s top st reet ,  which the s top st reet  is  r ight  

across the Tete lesta i  Centre.   So the deceased took a le f t ,  

which then is  not  go ing to the beach,  but  is  go ing towards the 

d i rect ion of  Tete lesta i .   

MRS XABA:   Mr Khanyase,  I  put  i t  to  you that  i t  was your  

vers ion that  he went  down and he took a le f t ,  but  le t  us not  

focus on that .   The point  is ,  the deceased was able to  walk  

that  d is tance unassis ted,  on h is  own,  wi th  a l l  o f  these,  the b ig 

s tab wound and beaten to the pulp and weakness.  

MR KHANYASE:   Yes,  which is  the reason that  I  was able to  

speak to the Court  that ,  one of  the two reasons that  he was 

ass is ted out  of  the fac i l i ty.   As long as he is  out  o f  the 

premises,  whether  or  not  he wanted to,  he had to leave out  of  

the premises of  the care centre.  

MRS XABA:   You keep on referr ing to he was ass is ted out  of  

the premises,  so can you t ry  to  deal  wi th  that?  I f  he was 

ass is ted out  of  the premises,  he was able to  walk  to  the 
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secur i ty  gates.   He was then able to  walk  down the st reets 

and c l imb a fence in to the o ld age home's res idence,  i f  I  may 

cal l  i t  that .   Is  that  your  vers ion?  The same person who was 

beaten to the pulp wi th  a gash wound on h is  le f t  h ip ,  which 

was huge,  b igger  than a s tab wound.    

MR KHANYASE:   Wel l ,  you see,  I  mean,  normal ly,  i f  you see 

people,  b ig ,  f ine people,  s t rong people,  l ike Luke Edwards 

and the other  one that  is  not  here,  who d ies whi le  beat ing,  

and you see them approaching you,  up the h i l l ,  and beat ing 

you and you manage to surv ive,  the only  chance is  to  t ry  and 

run away to save your  l i fe .  And there is  no other  way to run 

away.   The only  bet ter  p lace where you can f ind a way to run 

away f rom i t  is  to  ret r ieve that  person.   And I  would bel ieve 

that  there is  a p lace where you can do that .  MRS XABA:   Mr 

Khanyase,  I  put  i t  to  you that  you have not  done just ice in  

conduct ing th is  invest igat ion leading up to the arrest ,  the 

same way that  you fa i led to  do just ice in  ver i fy ing the pr ivate 

invest igator  you worked wi th.   Do you have any comment  to  

that?  

MR KHANYASE:   …[ inaudib le]  

MRS XABA:   Wi th regards to Accused 3,  has any of  your  

w i t n e s s e s i n  a n y o f  t h e s t a t e m e n t s s p e c i f i c a l l y  m a d e 

reference to h im being seen assaul t ing,  or  has there been 

anyth ing that 's  been said by your  wi tnesses that  d i rect ly  

points  to  Accused 3?   
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MR KHANYASE:   …[ inaudib le]  

MRS XABA:   In  your  wi tness statements,  or  in  the wi tnesses 

that  you 've in terv iewed,  is  there anyth ing that  speci f ica l ly  

po ints  to  Accused 3 as having been seen by any one of  your  

wi tnesses assaul t ing the deceased on the day of  the inc ident  

or  the evening of  the inc ident ,  or  be ing l inked somehow to the 

murder?  

MR KHANYASE:   Yes Your  Worship.   …[ inaudib le]   In  a l l  the 

s tatements before Cour t ,  by my wi tnesses,  have a l l  been 

l inked to the deceased.   So each accused,  by the name of  

each accused in  the s tatements before Cour t ,  they are l inked 

to the deceased.   He's  one of  them.  

MRS XABA:   Mr Khanyase,  you ment ioned something about  a 

pending mat ter.   Do you conf i rm that  Accused 3 is  not  par t  o f  

that  pending mat ter? 

MR KHANYASE:   He's  not  been ment ioned in  the mot ion.   

H e ' s  n o t  b e e n m e n t i o n e d b y t h e v i c t i m a n d t h e o t h e r  

wi tnesses.    

MRS XABA:   A lso,  wi th  regards to your  invest igat ion,  are 

there any prev ious convic t ions that  are in  par t icu lar  re lated to 

Accused 3?  

MR KHANYASE:   No,  there are no prev ious convic t ions.  

MRS XABA:   And wi th regards to the ver i f icat ion of  the 

address,  can you t ru ly  say to  th is  Cour t  that  you were not  

furn ished wi th Accused 3 ’s  address? …[ inaudib le]  
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MR KHANYASE:   That  is  the address and a lso,  I  asked for  

the number of  the Accused 3 's  address…[inaudib le]  

MRS XABA:   So there 's  no other  way that  you could have 

gone to the address?  Because as far  as I  know, there was no 

phone cal l  f rom you,  there was noth ing ind icat ing that  you 

wanted to ver i fy  the address.   What  is  your  comment  on that?  

A lso,  consider ing that  you ' re under  oath.   

MR KHANYASE:   No,  I  d idn ' t  ca l l  the number of  the Accused 

3 's .   I  could not  get  in  touch wi th the person to ver i fy  that  i t  

was not  h is  address.   Severa l  t imes I  t r ied.   

MRS XABA:   Mr Khanyase,  you said that  one of  the reasons 

you ' re opposing bai l  is  because the o ld four  accused do not  

have proper ty,  they are unmarr ied,  they do not  have k ids,  and 

accord ing to you,  they have noth ing to  lose.   Wel l ,  I  put  i t  to  

you that  Accused 3 is  at  the rehab centre.   F i rs t ly,  h is  t ime 

there has not  e lapsed.   He's  s t i l l  undergoing the programme 

or  t reatment .   He is  f ix ing h is  l i fe .   He has a fami ly  here,  

inc luding a daughter.   So that  is  someone wi th someth ing to 

lose.   What  is  your  comment  on that?  

MR KHANYASE:   …[ inaudib le]  But  then again,  the accused is  

fac ing a ser ious problem.  There is  noth ing that  they could 

s top h im f rom running away to avoid the prosecut ion.    

MRS XABA:   This  ser ious cr ime which,  on your  invest igat ion,  

is  not  a  very s t rong case.   What  is  your  comment  on that ,  

regard ing the State case and the ser iousness of  the cr ime?  
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MR KHANYASE:   Wel l ,  based on the test imony that  I  have 

heard in  the document ,  the State has a very s t rong case 

against  the four  accused.   

MRS XABA:   Your  Worship,  I  have no fur ther  quest ions.  

NO FURTHER QUESTIONS BY LEGAL REP 3 

COURT:   Thank you.   Mrs …[ inaudib le] .   You can a lso cross-

examine i f  you so wish.   

PROSECUTOR:   The issue,  Your  Worship,  is  that  i t  is  now 

lunch hour,  and the c lerk  cour t  has requested to take the 

adjournment .  

COURT:   Okay,  I  am sorry.   I  lost  t rack of  t ime.   So,  we have 

to adjourn for  lunch.   

COURT ADJOURNS 

-  -  -  -  -  -  -  -  -  -  -  -  

COURT RESUMES 

PROSECUTOR:   At  the Court ,  p leases Your  Worship.   State 

recal ls  case number C/425/2025,  in  the mat ter  between the 

state and Accused 1,  Jean Pierre Van Niekerk.   Accused 2,  

N j a b u l o B r e n d o n D l a m i n i .  A c c u s e d 3 ,  B a n e l e M s e l e k u .  

Accused 4,  L loyd Cl ive Ramsbot tom.  Your  Worship,  on 

resumpt ion,  I  be l ieve we are at  a  par t  where the State was 

supposed to cross-examine the invest igat ing off icer,  Your  

Worship.  

COURT:   Mr Khanyase,  you are reminded that  you are s t i l l  

under  oath.   
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KENNETH DUMISANI KHANYASE(st i l l  under  oath)  

CROSS-EXAMINATION BY PROSECUTOR 

PROSECUTOR:   Just  a few quest ions,  Your  Worship,  for  the 

State,  just  to  get  c lar i ty  in  cer ta in aspects.   Mr Khanyase,  

accord ing to the ev idence that  you have in  your  docket ,  based 

on the wi tness s tatement ,  a l l  four  accused before Cour t  were 

present  dur ing the assaul t  o f  the deceased.  

MR KHANYASE:   Yes.   

PROSECUTOR:   Fur ther  to  that ,  a l l  four  accused were 

present  at  the t ime when the accused was,  sorry,  when the 

deceased was escor ted or  rather  ass is ted out  of  the premises.   

MR KHANYASE:   Correct  Your  Worship.   

PROSECUTOR:   Is  i t  correct  to  say that  the s tate is  a l leg ing,  

based on those facts ,  that  a l l  four  accused acted in  common 

purpose?  

MR KHANYASE:   Correct  Your  Worship.   

PROSECUTOR:   Let  us go back to the issue of  the cameras.  

You ment ioned that  the deceased was only  seen on camera,  

which does not  belong to the rehab centre.   I t  is  an o ld age 

survei l lance camera,  is  that  correct?  

MR KHANYASE:   Yes.   

PROSECUTOR:   Just  to  see c lar i ty,  are there any cameras at  

the rehabi l i ta t ion centre?  

MR KHANYASE:   No.  Your  Worship,  a t  the t ime when I  came 

there,  there were cameras.   There were cameras.   But  then 
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af ter  I  came back again,  two weeks or  a week la ter,  the 

cameras were,  a l l  the survei l lance cameras,  the lenses and 

everyth ing,  i t  was gone.   I t  was a l l  s t r ipped f rom the TRC.  

PROSECUTOR:   Was i t  before or  af ter  the arrest  o f  a l l  four  

accused before Cour t?  

MR KHANYASE:   Your  Worship,  i t  was af ter  the passing of  

the deceased.  

PROSECUTOR:   Af ter  the passing of  the deceased.   

MR KHANYASE:   Yes.   

PROSECUTOR:   So wi th that  being said,  would i t  be safe to  

say,  accord ing to the s tate,  that  the centre is  tamper ing wi th 

the ev idence?  

MR KHANYASE:   That  is  correct ,  Your  Worship.   

PROSECUTOR:   Are the state 's  wi tnesses known to the a l l  

four  appl icants before cour t?  

MR KHANYASE:   That  is  correct ,  Your  Worship.  

PROSECUTOR:   Is  there a l ike l ihood that  they wi l l  in ter fere 

wi th  the s tate 's  wi tnesses?  

MR KHANYASE:   Yes,  Your  Worship.  I t  is  h ighly  l ike ly.   Now, 

consider ing the fact  that  one of  the accused before Cour t  now 

has a l ready been,  is  a l ready at tending cour t ,  is  there not  a 

case where they may have assaul ted one or  two of  the 

wi tnesses in  th is  case.   

PROSECUTOR:   Based on the ev idence on that  docket ,  would 

you say that  the State has a s t rong case against  a l l  four  
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appl icants before Cour t?  

MR KHANYASE:   That  is  correct ,  Your  Worship.  

PROSECUTOR:   They are a l l  l inked?  

MR KHANYASE:   They are a l l  l inked wi th the TRC.  

PROSECUTOR:   Thank you,  Your  Worship.   No fur ther  

quest ions.  

NO FURTHER QUESTIONS BY PROSECUTOR 

COURT:   Thank you.  Just  to  c lar i fy  cer ta in aspects of  the 

e v i d e n c e ,  a f t e r  t h e … [ i n a u d i b l e ] ,  t h e i n t e r v i e w o f  t h e 

appl icants,  when d id i t  take p lace?  The one where you 

ass is ted by the PI?  

MR KHANYASE:   I t  took p lace immediate ly  af ter  I  received 

the docket  for  invest igat ion.   

COURT:   The would be 11 Apr i l .   He said you received the 

docket ,  you star ted invest igat ing th is  mat ter  on 11 Apr i l .   

MR KHANYASE:   Correct ,  Your  Worship.  I  went  to  the owner 

of  the fac i l i ty.   I  asked that  he ass is t  me to help these guys.   I  

asked the permiss ion to ta lk  to  these guys f i rs t ,  and I  

d iscussed i t .   Then thereaf ter,  I  ca l led the jury  of  th is  case.  

COURT:   Okay,  so you spoke to them shor t ly  af ter  that ,  

a l though unsure of  the date.   

MR KHANYASE:   Correct ,  Your  Worship.   

COURT:   They were st i l l  a t  the centre.   A l l  o f  them, the four  

appl icants before cour t ,  they were s t i l l  a t  the centre.  MR 

KHANYASE:   Correct  Your  Worship.   
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COURT:   And thereaf ter,  they d id not  leave the centre or  

escape.   
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MR KHANYASE:   None of  them at  the centre,  Your  Worship.  

COURT:   Up to the t ime he affected us,  which was on the 

25th or  26th of  June.   

MR KHANYASE:   Yes,  Your  Worship.   Actual ly,  a l l  o f  the 

appl icants,  f ive in  to ta l ,  f ive of  them, one of  them repor ted to 

the in format ion that  he had le f t  the fac i l i ty  on the 19th of  

June,  whereas I  actual ly  arrested h im on the 26th.  

COURT:   I 'm referr ing speci f ica l ly  to  the appl icants before 

cour t .   

MR KHANYASE:   To say that  they d idn ' t  leave the docket .   

COURT:   They d id not .   Okay,  af ter  the in terrogat ion.   

MR KHANYASE:   Correct ,  Your  Worship.   

COURT:   Thank you.   A l l  s ides have c losed thei r  cases.   Is  

there anyth ing that  maybe someone would l ike to  ask af ter  the 

cour t 's  quest ions to the wi tness?  

PROSECUTOR:   None,  Your  Worship.  

ATTORNEY:   None,  Your  Worship.   

COURT:   Thank you.   Thank you,  s i r.   You are excused.   

Okay.   …[ inaudib le]  i t 's  t ime for  c los ing arguments f rom Mr.  

Thomson on behal f  o f  Appl icant  1 and 4.   Any submiss ions?  

CLOSING ARGUMENT MR THOMLINSON 

MR THOMLINSON:   Thank you,  Your  Worship.   I ' l l  t ry  and 

keep i t  br ie f  and to the point .   Your  Worship,  th is  is  a 

Schedule 6 offence and for  these offences in  respect  of  a l l  

appl icants,  the onus is  on the accused to show except ional  
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ci rcumstances which,  in  the in terest  o f  just ice,  would permi t  

the re lease of  the appl icants.   Your  Worship,  I  have two points  

to  make in  te rms o f  excep t iona l  c i r cumstances .   As I  

ment ioned,  the onus is  on my c l ients ,  the accused,  sorry,  

Appl icant  1 and Appl icant  4,  to  show, the onus is  not  on the 

State,  to  show that  there are except ional  c i rcumstances.   Your  

Worship,  the f i rs t  except ional  c i rcumstance I  wish to ra ise is  

that  of  personal  c i rcumstances.    

	 Your  Worship,  I  submit  that  the appl icant 's  personal  

c i r c u m s t a n c e s c a n b e d e e m e d t o b e a n e x c e p t i o n a l  

c i rcumstance.   The personal  c i rcumstances of  both Appl icants 

1 and 4 is  that ,  as they s tated in  the i r  ev idence,  they have 

confessed and g iven ev idence to the fact  that  they suffer  f rom 

d r u g a d d i c t i o n i s s u e s .   T h e y v o l u n t a r i l y  s u b m i t t e d t o  

t reatment ,  which is  commendable,  a t  a  rehab fac i l i ty  in  an 

at tempt  to  return to  a normal  l i fe .  

	 Your  Worship,  I  submit  that  th is  is  indeed a ser ious 

condi t ion,  one of  drug addic t ion,  which of ten leads to death.   

Your  Worship,  I  know in the ev idence i t  may be a content ious 

th ing to say and to make that  the local  pr isons are in fested 

wi th  drugs and v ice.   But  be that  as i t  may,  the real i ty  is  and I  

submit  that  one could a lmost  take jud ic ia l  not ice of  the fact  

that  th is  is  the real i ty.   Both Appl icants 1 and 4 both gave 

ev idence that  they,  in  a shor t  t ime,  had seen wi th the i r  own 

eyes drug deals  happening and people us ing drugs in  f ront  o f  
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them.  My submiss ion is  that  they,  due to th is  real i ty,  Your  

Worship,  that  the i r  l ives are in  danger  and that  in  terms of  the 

fact  o f  the i r  personal  c i rcumstances,  the fact  that  they are 

both s t ruggl ing wi th  th is  chronic  heal th  issue,  which is  not  a  

normal  chronic  heal th  issue,  that  that  amounts to  except ional  

c i rcumstances.   

	 Now, Your  Worsh ip ,  my second leg ,  the second 

except ional  c i rcumstances that  I  wish to  submit  to  the Cour t  is  

the s t rength of  the State case.   Is  i t  a  s t rong case?  Is  i t  a  

weak case?  As I  a l luded to before,  S versus Jonas  case is  

wel l  known,  where they formed the pr inc ip le,  just  restated the 

pr inc ip le,  that  the State 's  e i ther  weak case or  poss ib ly  non-

ex is tent  case may be an except ional  c i rcumstance.   Your  

Worship,  i t  is  my submiss ion and I  respect  the opin ion of  the 

invest igat ing off icer,  Mr Khanyase,  a man of  many years '  

exper ience.   He is  not  inexper ienced.   But  I  do not  have the 

words to  express how much I  d isagree wi th h is  opin ion that  

the State has a s t rong case.   

	 Your  Worship,  in  my opin ion,  the ev idence that  has 

been presented,  the State,  i f  i t  has a weak case at  a l l ,  has no 

case.   There is  c i rcumstant ia l  ev idence.   There is  very weak 

ev idence.   There is  no -  A l though there is  a l leged to be 

eyewi tnesses,  Your  Worship,  those eyewi tnesses were,  and 

i t 's  a lmost  lud icrous to the point ,  were apparent ly  in  another  

room complete ly  so they could not  have seen the assaul t  that  
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happened.   The s ide gate that  was a l leged where the 

deceased was taken to,  ev idence is  going to be submit ted in  

t r ia l .   That  gate actual ly  is  impossib le to  open.   I t  is  

complete ly  se ized and i t 's  impossib le to  open that  gate and 

then the CCTV footage,  which in  my humble opin ion is  the 

cherry  on the top.   Because to summar ise,  as we look at  a  

pr ima fac ie  v iew of  th is  ev idence that  has been presented,  the 

State has prov ided a narrat ive or  a vers ion that  the deceased 

was ser ious ly,  he was ser ious ly  harmed and that  he was so 

ser ious ly  harmed that  there was a concern,  i t  says here on 

page f ive,  that  i t  is  c lear  that  the deceased could have d ied 

anyway f rom the in take room because of  the extent  of  h is  

assaul t  in jur ies.   Thei r  v iew was that  he could have d ied.   

That 's  how chronic  were h is  in jur ies that  he received in  th is  

in tact  room.  He was of  that  k ind of  condi t ion where they were 

concerned that  he was about  to  d ie and an hour  and a hal f  

la ter,  we see on CCTV footage wi th the bru ise on h is  face.  

	 Your  Worship,  I  th ink that  c lear ly  speaks for  i tse l f ,  

Your  Worship.   Those two vers ions,  those two vers ions are,  

i t 's  impossib le to  marry those two,  Your  Worship and wi th th is  

k ind of  uncer ta inty,  Your  Worship,  I  cannot  respect fu l ly  agree 

wi th  Mr Khanyase and i t  i s  my submiss ion,  an earnest  

submiss ion,  that  the State,  there 's  no grounds,  there 's  no 

grounds for  th is  charge and the State 's  case,  i f  any,  is  

ext remely weak,  Your  Worship.    
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	 In the l ight  thereof ,  Your  Worship,  there 's  a lso the,  

there 's  a lso the,  as Your  Worship quick ly  p icked up,  the fact  

that  the deceased d ied on 9 Apr i l ,  but  the accused were 

arrested on 26 June,  Apr i l ,  May,  June.   So we' re look ing at  

p lus minus three months la ter  that  the accused were arrested.   

This  needs to be expla ined.   Where were these wi tnesses and 

why d id they not  come forward sooner?   

	 So Your  Worship,  my pr imary submiss ions,  which I  

have t o make be fo re i n  t e rms o f  ba i l ,  i s  i n  t e rms o f  

d i s cha rg i ng t he onus ,  i n  t e rms o f  show ing excep t i ona l  

c i rcumstances,  as I  ment ioned,  personal  c i rcumstances,  the 

chronic  heal th  condi t ion,  as wel l  as the fact  that  I  th ink i t 's  

been c lear ly,  in  my humble submiss ion,  a l l  the ev idence that  

has been presented to the Cour t ,  that  i f  the State 's  case is  

ext remely weak,  Your  Worship and just  on one f ina l  po int  in  

terms of  the,  in  terms of  the ver i f icat ion of  the addresses,  

there was a problem wi th and I  d idn ' t  want  to  have to re ly  on 

t h e I O ' s  s e e m i n g r e l u c t a n c e t o g o a n d d o a p h y s i c a l  

inspect ion,  but  Your  Worship,  I  submit  that  ev idence has been 

la id  in  terms of  accused,  sorry,  appl icant ,  on th is  appl icant  

one,  Van Niekerk,  in  terms of  where he wi l l  be going,  i f  

granted bai l ,  and for  appl icant  number four,  whose s is ter  d id  

prov ide ev idence under  oath before the Cour t ,  which is  my 

submiss ion,  that  the cour t  take th is  in to considerat ion,  seeing 

as the v is i t ing off icer  d idn ' t  do a physica l  actual  v is i t .   So 
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those are my submiss ions,  Your  Worship.   

COURT:   In  regards to appl icant  number one,  the d i rector  of  

the inst i tu t ion,  …[ inaudib le]  to  be granted.   Can you g ive me 

the address again?  

MR THOMLINSON:   I  can,  Your  Worship.   The Court  wi l l  just  

bear  wi th  me.   Your  Worship,  the physica l  address is  127 

Mersey Road,  M-E-R-S-E-Y Road,  127 Mersey Road,  Br ighton 

Beach,  Bluff .    

COURT:   Okay,  thank you.   I  do have the address of  Appl icant  

4.   

MR THOMLINSON:   I  know we are in  argument ,  is  i t  too la te 

to  hand up some evidence?  

COURT:   No,  then,  i f  i t 's  about  the address,  because the 

wi tness test i f ied about  the address,  i t 's  just  to  g ive the 

correct  name of  the address.   That  would be f ine.   That 's  a 

good reason.   

MR THOMLINSON:   Your  Worship,  those are my submiss ions.   

COURT:   Okay,  thank you.   Let 's  come to Appl icant  two.   

CLOSING ARGUMENT BY MR MKHIZE 

MR MKHIZE:    Yes,  thank you,  Your  Worship.   Your  Worship,  I  

won' t  be long.   Your  Worship,  i t 's  Sect ion 60 (A-E) ,  prov ides 

for  those factors that  the State need to show that  they,  in  fact ,  

ex is t  for  the Cour t  to  consider  refus ing or  denying bai l  to  the 

appl icants.   Your  Worship,  I  submit  wi th  respect  that  the 

l ike l ihood of  those factors mater ia l is ing was not  shown by the 
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State in  any way to be in  ex is tence.   And,  Your  Worship,  in  

terms of  the of  ba i l  leg is la t ion,  Schedule 6 p laces the onus on 

us,  on the appl icant  to  adduce those factors which the Cour t  

would v iew as being except ional .  

	 And,  Your  Worship,  there 's  var ious case law in  that  

regard,  t ry ing to expla in what  the except ional  factors are and,  

Your  Worship,  I  submit  wi th  respect  that  in  th is  case here one 

only  needs look at  the facts  as they are presented before 

Cour t .   How the appl icants are a l leged to have commit ted the 

offence,  what  ev idence does the State have in  that  regard,  

impl icat ing each of  the appl icants.  

	 And,  Your  Worship,  I  submit  wi th  respect  that  that  

ev idence or  the ev idence on how the appl icants are impl icated 

is  very vague.   In  fact ,  the off icer  was g iven a chance even in  

cross-examinat ion t ry ing to ask h im speci f ica l ly  how Appl icant  

2 is  impl icated.   A l l  he can say is  co l lect ive ly  they are sa id to  

have been involved.   That  is  not  good enough.   He is  s i t t ing 

wi th  s tatements there of  var ious wi tnesses who are sa id to  be 

eyewi tnesses.   But  even those eyewi tnesses,  Your  Worship,  

are quest ionable whether  they in fect  eyewi tnesses to what  

because those w i tnesses d id no t  even see the a l leged 

inc ident  unfo ld.   They cannot  say,  save to say that  they heard 

a noise overheard a noise and they a lso saw some of  the 

appl icants or  appl icants escor t ing the deceased out .  

	 And,  Your  Worsh ip ,  what  is  very c ruc ia l  in  th is  
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matter?  Even the invest igat ion in  th is  mat ter  wi l l  s tand or  fa l l  

on th is  ev idence of  the v ideo footage.   I t 's  very cruc ia l  that  

the State in  fact  acknowledges that  there is  a presence of  th is  

v ideo footage.   I t 's  not  in  d ispute.   Now, that  v ideo footage 

negates the ev idence by so-cal led eyewi tnesses.   I t  sor t  o f  

crushes i t  and negates i t  in  to ta l i ty.   Here,  th is  person has 

b e e n a s s a u l t e d s e v e r e l y,  b r u t a l l y,  y o u k n o w, w h a t e v e r,  

however  you want  to  expla in and the next  moment ,  l ike an 

hour  or  more la ter,  the same person is  v iewed and he 's  ta lk ing 

to the off icer  at  the gate.   I t  is  now about  hal f  past  one,  way 

subsequent  to  the in i t ia l  inc ident .   That  cannot  be expla ined.  

	 Th is  person was bruta l ly  assaul ted,  cannot  even 

stand on h is  own.   He's  ass is ted.   He's  there ask ing for  water  

and noth ing is  done about  h is  s i tuat ion.   He's  turned,  he 's ,  he 

then turns away.   He wants to  go back to the very p lace where 

he is  sa id to  have been assaul ted.   Now he 's  moving back 

towards the p lace and he 's  g iven chase and he 's  chased af ter  

that .   Now, Your  Worship,  th is  may be more on the mer i ts  of  

the mat ter,  but  I  submit  wi th  respect  that  i t  actual ly  ta lks to  

the st rength or  otherwise of  the State case in  th is  mat ter.    

	 My learned col league has referred the Court  to  the 

very famous case law of  State v  Jonas .   I t 's  very c lear  that  i f  

the appl icants can merely  show that  there 's  a weakness in  the 

s tate case,  there 's  a gap there,  that  the Court  can then v iew 

that  as an except ional  factor.   I  ask the Court ,  I  implore th is  
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Court  to  v iew that  factor  because i t 's  a  contradic t ion.   View i t  

as a ve r y impo r tan t  f ac to r  and i t ' s  excep t i ona l  i n  t he 

appl icant 's  case.   

	 Now, ta lk ing just  br ie f ly  about  Appl icant  2 ,  Your  

Worship,  the State has not  shown that  he 's  a f l ight  r isk,  that  

he 's ,  you know, as Sect ion 64 (A-E)  is  concerned,  s t ipu lates.   

There 's  noth ing that  has been shown that  he wi l l  in ter fere wi th 

wi tnesses,  he could commit  fur ther  offences.   He stands here,  

he has no,  even convic t ions,  prev ious convic t ions.  Nei ther  

does he have any pending cases.   There is  no ev idence to 

suggest  otherwise.   In  fact ,  there is  a case law which 

ind icates that  i f  the State wants to  say that  he 's  l ike ly  to  

commit  any of  those factors l is ted,  that  the State should 

prov ide ev idence in  that  regard.   To say that  there 's  a 

l ike l ihood of  h im doing th is  wi thout  prov id ing ev idence is  not  

suff ic ient  a t  a l l ,  Your  Worship and I  ask the Court  to  ru le in  

the favour  of ,  in  par t icu lar,  Appl icant  2.  

	 The o the r  fac to r,  Your  Worsh ip ,  tha t  canno t  be 

negated by the State is  the fact  that  h is  heal th  is  in  quest ion 

here.   I t  forms par t  o f  the record that  my learned col league 

who appeared for  Appl icant  2 d id ra ise th is  wi th  the Cour t  that  

th is  man is  s i t t ing here s ince h is  arrest ,  he 's  not  been 

prov ided wi th any medical  supply  and i t 's  very ser ious.  His  

heal th  is  an issue here.   He suffers  depress ion,  anx iety  and 

a l l  sor t  o f  menta l  a i lments.   
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	 But  what  happens,  he 's  just  ar rested,  he 's  sent  to  a 

genera l  populat ion of  the pr ison wi thout  supply ing h im wi th 

any medicat ion and the State s t i l l  has the audaci ty  to  come to 

cour t  and say,  we want  th is  man to remain in  custody fur ther.   

That  is  h ighly,  h igh ly  unfa i r  and in  fact ,  Your  Worship,  to  s tate 

for  a fact  that  the appl icant ,  Appl icant  2,  even af ter  the Court  

had ind icated in  cour t  and record that  p lease ass is t  th is  man 

wi th medicat ion to  date,  to  th is  date,  he 's  not ,  no supply  at  

a l l .   So he 's  just  running a r isk of  re lapse.   As we stand,  as 

we s i t  here,  he 's  s i t t ing here wi thout  medicat ion and yet  the 

State says,  keep th is  man fur ther  in  custody.   Your  Worship 

and we submit  wi th  respect  that  i t 's  h igh ly  unfa i r  and i t 's  

against  the norms of  just ice  

	 And las t l y,  Your  Worsh ip ,  he has s ta ted in  h i s  

aff idav i t  and there is  no ev idence to gainsay what  Appl icant  2 

has stated insofar  as h is  heal th  condi t ion is  concerned.   He is  

s i t t ing here wi th a pacemaker.   His  hear t  is  not  pumping 

normal ly  and even s i t t ing at  that  p lace wi thout  medicat ion,  

wi thout  everyth ing,  i t 's  exacerbat ing the whole s i tuat ion.   I t 's  

there in  h is  aff idav i t  and the State has not  le t  any ev ident  

person to gainsay that .   And i t  is  t r i te ,  Your  Worship,  that  i f  

ev idence stands unchal lenged that  that  ev idence should then 

be considered in  favour  of  the appl icant  by the Cour t .   

	 Your  Worship,  I  ask that ,  I  submit  wi th  respect  that  

Appl icant  2 in  par t icu lar  has d is t racted the owners that  is  
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placed on h im.   Weakness of  the case,  how the case is  sa id to  

have been,  h is  heal th  condi t ion,  Your  Worship,  when one 

considers Sect ion 60(9) ,  there 's  a whole lo t  o f  factors that  are 

considered in  favour  of  the appl icant .   I  submit  that  even h is  

heal th  condi t ion must  be decided in  favour  of  the appl icant ,  

Your  Worship and be granted pay and le t  the mat ter  be 

inves t iga ted fu r the r.   Those a re my submiss ions ,  Your  

Worship.  

COURT:   One more th ing.   I  assume not  to  f ind in  my notes,  

bu t  we f i r s t  t es t i f i ed abou t  t he a l t e rna t i ve add ress fo r  

Appl icant  2.   

MR MKHIZE:    Yes.    

COURT:   Yes,  in  h is  aff idav i t .  

MR MKHIZE:    Yes,  may I  just  qu ick ly  refer  the Court  to  the 

speci f ic  aff idav i t .   May the cour t  just  bear  wi th  me for  a 

second.   Yes,  Your  Worship,  i t 's  number 129,  Mar iannr idge 

Dr ive,  Carversham Glen,  Pinetown. .   

COURT:   Thank you.   

MR MKHIZE:    Thank you,  Your  Worship.   

COURT:   Advocate Xaba,  for  Appl icant  3?  

CLOSING ARGUMENT BY MRS XABA 

MRS XABA:   Your  Worship,  as prov ided for  in  the aff idav i t  

that  was read on record,  i t  has been stated that  Accused 3 is  

a recover ing drug addic t .   He has worked and is  cont inuously  

work ing ext remely hard to  s tay c lean.   He has been in  th is  
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rehab centre f rom January th is  year  up unt i l  now.   His  

programme is  not  complete,  however,  he has been c lean 

throughout  the durat ion.   

	 He has an ext remely suppor t ive fami ly,  as wel l  as a 

daughter,  whom he is  work ing towards being reuni ted wi th .   

May I  submit  that  should the Court  re fuse bai l  in  th is  instance,  

Accused 3 wi l l  be sent  back to pr ison,  which as my col league 

for  Accused 1 and 4 has stated,  there is  a surp lus of  th ings 

l ike drugs.  

	 Fur ther  to  that ,  as I  sa id,  he has a daughter,  whom 

he is  work ing ext remely hard to  be reuni ted wi th .   Fur ther  to  

that ,  just  to  rehash the requi rements in  terms of  Sect ion 64(A-

E) .   Accused 3 is  not  a f l ight  r isk.  He is  not  in  possession of  

any passpor t .   His  whole fami ly  is  based in  KZN.  As s tated 

again in  the aff idav i t ,  he in tends on being present  throughout  

the t r ia l  to  prove h is  innocence.   He does not  in tend on 

in ter fer ing wi th  any wi tnesses.   He wi l l  not  endanger  the 

publ ic  or  any par t icu lar  ind iv idual ,  nor  does he in tend on 

commit t ing any Schedule 1 offence.   His  re lease wi l l  not  

d is turb any publ ic  peace.   This  is  someone wi th no prev ious 

convic t ions.   He does not  form par t  o f  the sa id assaul ts  that  

t ranspi red af ter  the invest igat ion or  the quest ion ing.   

	 Fur ther  to  that ,  moving on to the State 's  case.   The 

state has fa i led to  show th is  Cour t  that  should bai l  be 

granted,  i t  w i l l  not  be in  the in terest  o f  just ice and that  
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Accused 3 in  th is  instance is  capable of  do ing any of  the 

th ings which are s tated in  Sect ion 64(A-E) .   The State 's  case,  

Your  Worship,  we've seen is  one which is  quest ionable in  

s t rength.   The state has fa i led to  create a nexus between the 

accused who were locked in  a rehabi l i ta t ion centre,  the death,  

the subsequent  death of  the deceased,  and the locat ion in  

where the body of  the deceased was found.   

	 That  a lone,  Your  Worship,  makes the State 's  case 

very quest ionable.   There is  a lso v ideo footage which in  i tse l f  

puts  the whole State 's  case to c lose because,  Your  Worship,  

th is  footage shows,  as my learned f r iend has stated,  i t  shows 

a person who was beaten to the pulp,  who was hur t ,  who 

couldn ' t  do anyth ing,  who needed ass is tance,  as test i f ied by 

the invest igat ing off icer.   The very same person is  seen an 

hour  la ter  on h is  own two feet ,  s tanding,  ask ing for  water,  

ask ing for  a  ce l lphone.   The very same person is  sa id to  have 

been walk ing up and down and cont inu ing wi th  whatever  i t  is  

that  he was cont inu ing wi th.   Your  Worship,  my submiss ion is  

that  on that  basis ,  th is  v ideo footage in  i tse l f ,  wi th  regards to 

the State 's  case,  shows that  the State has a weak case.  

	 Your  Worship,  last ly,  the IO has stated that  the 

accused are a f l ight  r isk  and that  they have noth ing to  lose 

and that  they wi l l  in ter fere wi th  the wi tnesses.   F i rs t ly,  the 

i n v e s t i g a t i n g o f f i c e r  h a s t e s t i f i e d e a r l i e r  t h a t  t h e s a i d 

wi tnesses have been removed f rom the rehabi l i ta t ion centre.   
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He said that  they were chased,  they were v ic t imised f rom the 

rehabi l i ta t ion centre.   So i t 's  quest ionable as to  how would 

a n y o f  t h e a c c u s e d t h e n i n t e r f e r e w i t h t h e w i t n e s s e s .   

Fur thermore,  there is  no in tent ion on the par t  o f  the wi tnesses 

to in ter fere wi th the said wi tnesses.    

	 Your  Worship,  we are speaking of  someone who d id 

not  res is t  ar rest .   We are speaking of  someone having 

quest ioned,  d id not  t ry  to  escape the rehab centre or  do 

anyth ing amiss to  t ry  and evade the bai l  hear ing to  begin wi th  

and poss ib ly  the t r ia l  i n  the fu tu re .   Your  Worsh ip ,  I  

accord ingly  submit  that  the in terests  of  just ice permi t  the 

re lease of  the accused on bai l .   Fur thermore,  the accused has 

d ischarged i t s  onus as per  Sec t ion 64 o f  the Cr im ina l  

Procedure Act .   Those are my submiss ions,  Your  Worship.   

COURT:   Thank you.  …[ inaudib le]  

ARGUMENT BY PROSECUTOR 

COURT:   As the Court  p leases,  Your  Worship.   Your  Worship,  

th is  is  a Schedule 6 bai l  appl icat ion and the charge proffered 

against  a l l  four  accused is  one of  murder.   State a l leges that  

a l l  four  accused were act ing in  the fur therance of  common 

purpose.   Your  Worship,  State is  opposed to bai l .   Reasons 

were p laced on record through the invest igat ing off icer 's  

aff idav i t  as wel l  as h is  ora l  ev idence before th is  Cour t .   

	 Your  Worship,  in  the case of  S v Dlamin i ,  S v Dladla ,  

S v Jober t  and S v Schietekat  1999,  Volume 2,  South Afr ican 
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Cr iminal  Records,  Const i tu t ional  Cour t ,  the Cour t  a ff i rmed 

that  in  a Schedule 6 bai l  appl icat ion,  the onus is  on the 

appl icant  to  prove on the balance of  probabi l i t ies that  there 

are except iona l  c i rcumstances which,  in  the in terests  o f  

just ice,  permi t  the i r  re lease on bai l .   

	 Your  Worship,  based on the ev idence before th is  

Cour t ,  State is  of  the v iew that  a l l  four  appl icants before 

Cour t  have fa i led to  d ischarge the onus on them.  Your  

Worship,  a l l  four  accused before cour t  are fac ing a ser ious 

offence,  a charge of  murder,  and they are aware of  same.   

Therefore,  there is  a l ike l ihood that  they wi l l  abate the i r  t r ia l .   

	 Your  Worship,  based on the ev idence that  was led by 

the invest igat ing off icer  before Court ,  State is  of  the v iew that  

there is  a l ike l ihood that  the four  appl icants would in ter fere 

wi th  the State 's  wi tnesses as they are known to them and they 

a lso know where they res ide.   State fears for  the safety  of  

the i r  wi tnesses.   

Your  Worship,  State is  of  the v iew that  a l l  four  appl icants 

before Cour t  have no except ional  c i rcumstances.   What  they 

have p laced before th is  Cour t  are ord inary c i rcumstances that  

can be used in  any bai l  appl icat ion.   Your  Worship,  in  the 

case of  S v.  Reddol f ,  2012,  Volume 1,  South Afr ican Cr iminal  

Records,  in  paragraph -  page 262,  Supreme Court  o f  Appeal  

s t a t e d a s f o l l o w s ,  “ E x c e p t i o n a l  c i r c u m s t a n c e s m u s t  b e 

something out  of  ord inary.   Mere personal  hardships or  
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o r d i n a r y b a i l  c o n s i d e r a t i o n c a n n o t  b e c o n s i d e r e d a s 

except ional  c i rcumstances.”   In  S v.  Mbambi ,  an unrepor ted 

case,  case number A113/2021,  the Court  he ld that  the burden 

o f  p r o o f  i s  o n t h e a p p l i c a n t  t o  p r o v i d e e x c e p t i o n a l  

c i rcumstances and a lso held that  normal  c i rcumstances or  

o rd ina ry c i r cums tances does no t  amoun t  t o  excep t i ona l  

c i rcumstances.  
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	 Your  Worship,  in  the case of  S v.  Jonas and others ,  

1998,  Volume 2,  South Afr ican Cr iminal  Records,  paragraph -  

page 677,  the Cour t  ru led that  the mere fact  that  the accused 

stands as the f i rs t  o ffender  does not  automat ica l ly  const i tu te 

except ional  c i rcumstances and that  they have dependents.   

Wi th that  being said,  Your  Worship,  in  conclus ion,  State is  of  

the v iew,  Your  Worship,  that  State has a very s t rong case 

aga ins t  a l l  four  app l i can ts be fore Cour t ,  no except iona l  

c i rcumstances,  Your  Worship and accord ing to the State,  Your  

Worship,  the State respect fu l ly  submits  that  bai l  should be 

accord ingly  refused in  respect  of  a l l  four  appl icants before 

Cour t .   

COURT:   Thank you.  

-  -  -  -  -  -  -  -  -  -  -  -  

JUDGMENT 

COURT:   This  is  a bai l  appl icat ion by the four  appl icants.   

Thank you .  I 'm go ing to  pay an a t ten t i on by the fou r  

appl icants.  Appl icant  1,  Jean Pierre Van Niekerk.   Appl icant  2,  

N jabu lo B rendon D lam in i .  App l i can t  3 ,  Bane le Mse leku .  

Appl icant  4,  L loyd Cl ive Ramsbot tom. 

	 Th is  mat ter  fa l l s  w i th in  the …[ inaud ib le ]  o f  ba i l  

leg is la t ion and a l l  par t ies have agreed thereto.   Therefore,  the 

o n u s i s  o n t h e a p p l i c a n t s t o  a d d u c e e v i d e n c e t o t h e 

sat is fact ion of  the Court  that  except ional  c i rcumstances ex is t  

where in  the in terest  o f  just ice,  the Cour t  should grant  them 
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bai l .  

	 In  suppor t  o f  the i r  ba i l  appl icat ion,  Appl icants 1 and 

4,  they test i f ied in  the cour t ,  the i r  personal  c i rcumstances,  

a lso s tat ing br ie f ly  what  is  the i r  defence in  the case and they 

were a lso subjected to cross-examinat ion And they a lso ca l led 

wi tnesses.   In  the case of  Appl icant  1,  i t  was a wi tness to  

test i fy  about  the address that  he wi l l  re locate to  i f  ba i l  is  

granted and Appl icant  4,  a lso h is  s is ter  test i f ied,  a lso g iv ing 

the Court  the address that  he can re locate to  i f  ba i l  is  

granted.   

	 Appl icant  2 f i led an aff idav i t  where he deta i led h is  

personal  c i rcumstances and in  addi t ion,  a  wi tness was a lso 

ca l led to  test i fy  regard ing the address i f  ba i l  is  granted that  

he can re locate to .  Appl icant  3 a lso f i led an aff idav i t  where he 

deta i led h is  personal  c i rcumstances and a lso in  addi t ion,  a  

wi tness was a lso ca l led to  test i fy  regard ing the address as the 

address seemingly  was not  ver i f ied.  

	 I t  wi l l  appear  to  the Court  that  the mat ter  was not  

proper ly  invest igated for  purposes of  ba i l  appl icat ion.   I t  is  

cruc ia l  for  purposes of  ba i l  appl icat ion that  the addresses of  

an accused person is  ver i f ied,  especia l ly  wi th  the appl icants,  

because what  is  common wi th them is  that  they are a l l  a t  a  

rehabi l i ta t ion centre,  which obviously  is  not  the i r  homes or  

the i r  permanent  res idence.   They are there for  t reatment ,  so 

they 've got  addresses where they come f rom, which was 
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cruc ia l  to  ver i fy  the i r  addresses.   There are var ious ways of  

ver i fy ing addresses.   

	 I t  would appear  that  the invest igat ing off icer  was of  

the v iew that  because the appl icants are fac ing ser ious 

charge,  there is  no need or  i t  is  po int less to  ver i fy  the i r  

addresses,  inc luding the i r  or ig ina l  addresses or  a l ternat ive 

addresses.   So the addresses,  ne i ther  of  the addresses were 

v e r i f i e d ,  e x c e p t  t h a t  t h e y a r e a l l  f r o m t h e Te t e l e s t a i  

Rehabi l i ta t ion Centre.  

	 Even the cr iminal  prof i le  of  the appl icants,  except  for  

the Appl icant  1,  on the s ide of  the State,  the appl icants,  the i r  

cr iminal  s tatus was not  ver i f ied.   For  an example,  Appl icant  4,  

he gave ev idence to the Cour t  that  he has a prev ious 

convic t ion of  thef t .   A l though i t 's  10 years,  i t 's  important  for  

purposes of  ba i l  appl icat ion,  but  i t  was not  ver i f ied by the 

S ta te ,  so i t  appea rs t ha t  t he ma t te r  was no t  p rope r l y  

invest igated for  purposes of  ba i l  appl icat ion.  

	 T h r o u g h e v i d e n c e t r a n s p i r e d t h a t ,  a l l  t h e f o u r  

appl icants,  they 've got  addresses where they can stay whi le  

the case is  pending.   Wi th regards to Appl icant  1,  th is  was 

through the wi tness who is  the d i rector  of  the centre.   I t 's  a  

re integrat ion rehabi l i ta t ion centre where he can re locate to  

h is  country.   I 'm grouping Appl icant  1 and 4 as they have one 

l e g a l  r e p r e s e n t a t i v e a n d t o d a y w e s t a r t e d w i t h  t h e m .  

Appl icant  4,  through ev idence of  h is  s is ter,  the address where 
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he can re locate to  or  where he can stay whi le  the case is  

pending,  was g iven and he does have a fami ly.   A l though i t 's  a  

rented p lace,  i t  appears that  the s is ter  has been rent ing the 

p lace for  a  whi le  and a tax invoice wi th  the renta ls ,  the 

payment  of  renta ls  was g iven as ev idence before the Cour t  

and th is  was not  d isputed.  

	 Wi th regards to Appl icant  2,  as I 've s tated ear l ier  that  

h is  aunt  test i f ied in  Cour t ,  g iv ing the Cour t  h is  address where 

he can re locate to ,  which is  a f ixed address in  Pinetown,  

which is  owned by the aunt  and the husband where he can 

re locate to .   I t  is  a  f ixed address and same goes wi th 

Appl icant  3.   He does have an address except  that  he was a 

pat ient  a t  the rehabi l i ta t ion centre.   

	 I t  is  correct  that  the onus is  on the appl icants to  

p roduce ev idence i n  t he sa t i s fac t i on o f  t he Cou r t  t ha t  

except iona l  c i rcumstances ex is t  where in  the in terest  o f  

j u s t i c e t h e C o u r t  c a n g r a n t  t h e m b a i l .   E x c e p t i o n a l  

c i rcumstances are not  def ined in  the leg is la t ion.   Even the 

personal  c i rcumstances,  they can be.   I t  depends on the facts  

of  the personal  c i rcumstances.   I f  the personal  c i rcumstances 

are common or  un ique,  they can amount  to  except iona l  

c i rcumstances.   Even the manner of  ar rest  can amount  to  

except ional  c i rcumstances depending on how the person was 

arrested.   

	 And look ing at  the s t rength of  the State case,  I 'm 
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mindfu l  o f  the fact  that  I 'm not  s i t t ing at  the t r ia l  cour t ,  I 'm 

s i t t ing at  the bai l  cour t ,  but  i t  is  the duty of  the bai l  Cour t  to  

assess the s t rength of  the State case at  the t ime of  ba i l  

appl icat ion.  

	 As th is  is  important ,  i t  w i l l  be an in just ice to  refuse 

bai l  when the State case is  very poor.   The person may not  

even stand t r ia l  wi th  the case because maybe the case wi l l  

fa l l  apar t  or  i t  is  c lear  that  the person might  be acqui t ted 

dur ing t r ia l .   So i t  wi l l  be a t ravesty of  just ice to  refuse bai l  

under  those c i rcumstances.  

	 I t  wi l l  appear  that  there is  no d i rect  ev idence in  th is  

case because in  those instances they d id not  actual ly  wi tness 

the assaul t .   They wi tnessed what  is  associated or  they 

in terpreted as the assaul t  and they are say ing the four  

appl icants were in  that  par t icu lar  room for  the new intakes 

wi th  the deceased and they could hear  the noise and the 

commot ion that  the person was being assaul ted,  but  they 

could not  s tate as to  who d id what ,  whether  a l l  safe to  say 

co l lect ive ly,  which does not  say much to the Court  because 

even for  common purpose i t  is  cruc ia l  to  s tate what  each 

person d id,  which shows that  he acted wi th  common purpose,  

in  fur therance of  common purpose wi th the other  persons.  

	 S o h e r e I  a m j u s t  t o l d  t h a t  t h e y c o l l e c t i v e l y  

assaul ted.   As to  how they assaul ted,  wi th  what ,  where,  i t  is  

not  c lear  at  th is  s tage.   I t  might  come c lear  dur ing the t ime of  
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tr ia l ,  but  at  the t ime of ,  th is  is  when I  am assessing the 

st rength of  the State case,  that  is  at  the t ime of  ba i l  hear ing.  

	 I  even,  because the aff idav i t  was not  suff ic ient ,  I  

ca l led the invest igat ing off icer,  hoping that  I  wi l l  have some 

answers,  but  i t  d id  appear  that  th is  could not  be achieved.  So 

i t  shows that  the ev idence of  the State case is  not  that  s t rong 

at  the t ime of  the bai l  hear ing and a lso look ing at  the manner 

of  ar rest ,  the durat ion,  murder  is  a very ser ious offence.   

Obviously  a person,  i f  a  person d ies,  that  should be repor ted 

to the pol ice and the pol ice must  invest igate.  So i f  there is  a 

person that  is  impl icated,  c lear ly  impl icated,  the person wi l l  

be arrested.   They don' t  even need a warrant  of  ar rest ,  they 

can face st ra ight  ar rest .  

	 But  i f  th is  murder  is  invest igated and there are 

people who are s tay ing home, who happen to see how the 

person,  who k i l led or  how the person was k i l led,  i t  leaves one 

to wonder as to  what  was happening a l l  th is  t ime.   I f  a  person 

is  k i l led,  as per  the Cour t  documents,  on 9 Apr i l  2025,  and 

pe rsons who were i n  t he same es tab l i shmen t  w i t h  t he 

deceased and the so-cal led wi tnesses are only  arrested on 26 

June 2025,  about  two months down the l ine,  i t  g ives one to 

doubt  i f  those wi tnesses are a l ive and wi thout  any fur ther  

c lar i f icat ion as to  why the wi tnesses are a l ive.  

	 Even i f  they have an 18 number,  18 is  not  a b ig 

number,  that  these wi tnesses,  they could not  g ive an account  
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of  what  happened,  i f  they actual ly  saw what  happened,  so that  

the pol ice can then do thei r  job.   So th is  a lone shows that  

maybe even the pol ice were not  sure as to  who is  impl icated 

in  th is  mat ter  and i f  so and how is  the person impl icated.   

Hence,  such a long t ime before arrest  could have effected.  

	 And on the ev idence that  is  presented,  i t  shows that  

c l e a r l y  t h e r e i s  n o d i r e c t  e v i d e n c e ,  i t ' s  a  c o n s e n s u a l  

ev idence,  which is  subject  to  a lo t  o f  qual i fy ing factors dur ing 

t r ia l .   So th is  shows that  the ev idence at  th is  t ime is  weak and 

I 'm a lso look ing at  the t ime,  the post-mortem repor t  should 

have been avai lab le by now, s tat ing exact ly  how th is  person,  

what  is  the cause of  death,  because i t  should appear  that  

t he re i s  t h i s  assau l t  and t he pe rson i s  seen wa l k i ng ,  

seemingly  not  ser ious ly  affected by that  assaul t  and shor t ly  

thereaf ter  the person d ies.  

	 A b ig open wound,  just  above the r ight  h ip and the 

person does not  know what  is  the cause of  death,  what  the 

pathologis ts  have said.   This  is  the ev idence that  was a lso 

important  for  the Cour ts  to  come wi th the ru l ing.   So in  the 

absence of  that ,  i t  a lso leads to a lo t  o f  doubts as to  how the 

deceased was k i l led and in  par t icu lar  the involvement  of  the 

four  appl icants.  

	 That  a lso forms an except ional  c i rcumstance and th is  

appl ies to  a l l  the four  appl icants.   Wi th regards to  Appl icant  2,  

the issue of  h is  heal th  was presented to the cour t  through the 
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aff idav i t ,  inc luding the fact  that  he has a pacemaker.   I t  could 

not  be ver i f ied whether  the form of  t reatment  that  he requi res 

is  avai lab le in  State pr ison and the Cour t  was in formed that  

he has not  received any form of  t reatment ,  and the Cour t  

made i t  fur ther  that  he needs to be g iven h is  medicat ion.   

However,  I 'm to ld that  th is  has not  yet  happened,  which puts 

h is  l i fe  in  jeopardy or  in  danger  as he suffers  f rom, inc luding 

a heal th  condi t ion,  as the Cour t  was to ld  that  he has a 

pacemaker and no other  ev idence to the contrary and he has 

not  received h is  medicat ion.  

	 So even the heal th  condi t ion of  Appl icant  2,  I  f ind i t  

to  be an except ional  c i rcumstance.   Wi th regards to Appl icant  

3 a lso,  there isn ' t  much that  is  sa id.   The fact  that  they are a l l  

charged wi th a ser ious offence,  they are charged and they 

have not  been convic ted,  they are fac ing a ser ious charge,  I  

agree,  wh ich fa l l s  w i th in  the ambi t  o f  …[ inaud ib le ]  ba i l  

leg is la t ion,  and i f  they are convic ted of  the offence as is ,  as 

murder  where the common purpose is  a l leged,  they are fac ing 

a length sentence,  as correct ly  s tated.   However,  that  does 

not  mean that  the person is  not  ent i t led to  get  ba i l .    

	 W h a t  i t  b o i l s  d o w n t o i s  t h a t  i f  e x c e p t i o n a l  

c i r c u m s t a n c e s e x i s t ,  t h e p e r s o n c a n b e g r a n t e d b a i l  

regard less of  the fact  that  the person is  charged wi th a very 

ser ious offence.   Wi th regards to appl icant  number four,  a lso 

there isn ' t  anyth ing that  he has got  no pending cases,  even 
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the prev ious convic t ion that  he d isc losed to the Court  is  not  

re levant  to  the offence he is  charged wi th,  and i t  is  an o ld,  

prev ious convic t ion,  and thei r  presence at  the rehabi l i ta t ion 

centre,  through ev idence that  is  not  chal lenged,  they a l l  

surrendered themselves as they seek t reatment .  

	 The three appl icants,  except  for  Appl icant  2,  because 

of  a  drug problem.  Appl icant  2,  because of  h is  condi t ion of  

d e p r e s s i o n ,  a s p e r  t h e e v i d e n c e w h i c h w a s a l s o n o t  

chal lenged.   As th is  is  a two- fo ld approach,  the Court  does 

n o t  e n d b y e s t a b l i s h i n g t h e e x i s t e n c e o f  e x c e p t i o n a l  

c i rcumstances,  the Court  has a lso to  check in  the presence of  

except ional  c i rcumstances whether  i t  is  in  the in terest  o f  

just ice to  grant  the appl icant 's  bai l .  

	 In  doing so,  the Court  is  guided by the prov is ions of  

S e c t i o n 6 0 ,  S u b s e c t i o n 4 ,  S u b p a r a g r a p h 8 ,  C r i m i n a l  

Procedure Act  51 of  1977.   I  have considered whether  there is  

an act ion to  that  i f  the appl icant  are re leased on bai l ,  that  we 

endanger  the safety  of  the person in  par t icu lar,  pass ing a 

po l i ce agen t  w i th  one o f fence .   There i s  no ev idence 

suggest ing that .  

	 Wi th regard to Appl icant  1,  the Court  was in formed 

that  he had assaul ted one of  the wi tnesses.  I 'm not  sure at  

what  s tage th is  happened,  but  the Cour t  be l ieves that  as the 

appl icants may no longer  go back to  the rehabi l i ta t ion centre,  

improper  condi t ions can be put  in  p lace and i f  they are 
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proper ly  exerc ised,  th is  can be avoided and the appl icants are 

regarded as f l ight  r isks by the invest igat ing off icer.   However,  

look ing at  the durat ion f rom the inc ident  to  the t ime of  ar rest ,  

they have not  escaped,  a l though they were in terrogated or  

quest ioned regard ing the o f fence and obv ious ly,  as th is  

inc ident  happened at  the inst i tu t ion where they were a l l  

pat ients ,  they would have known about  the inc ident  and they 

d id not  run away,  or  they d id not  t ry  and escape in  any form.   

So I  do not  see any ev idence to show that  there are f l ight  

r isks.  

	 The fact  that  they are unemployed does not  mean 

that  they are f l ight  r isks.   The fact  that  they do not  own 

proper ty  does not  on i ts  own mean that  they are f l ight  r isks.  

One has to look broadly  to  see i f  a  person is  a f l ight  r isk or  

not .   There is  noth ing suggest ing that  they are a f l ight  r isk ,  

especia l ly  as I 've s tated that  the per iod of  the death of  the 

deceased and the t ime they were actual ly  ar rested is  a very 

long per iod.   I f  they real ly  wanted to escape,  they would have 

escaped by th is  t ime.   

	 And I 've a lso considered whether  there is  a l ike l ihood 

that  i f  the appl icants are re leased on bai l ,  there is  temporary 

ev idence that  the prosecut ion wi l l  in ter fere wi th  the cases.   I  

was to ld  that  there has been temporary ev idence that  the 

cameras were removed f rom the centre,  but  there is  no 

ev idence that  the appl icants before Cour t  are the ones that  
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removed those cameras.   The Court  was a lso to ld that  the 

appl icants,  especia l ly  Appl icant  1,  wi l l  in ter fere wi th  the s tate 

wi tnesses as he has assaul ted one of  the wi tnesses.   I 've a lso 

s tated that ,  unfor tunate ly,  I 'm not  se ized wi th the case for  the 

assau l t  i n  the c i r cumstances under  wh ich the so -ca l led 

wi tness was assaul ted.  

	 However,  I  be l ieve that  a lso condi t ions can be put  in  

p lace to protect  those wi tnesses as they are known to the 

appl icants as they were a l l  re ferred to the rehabi l i ta t ion 

centre.   I 've a lso considered whether  i f  the appl icants are 

re leased on bai l ,  they wi l l  jeopard ise the proper  funct ion ing of  

the Cr iminal  Just ice System, inc luding that  of  the bai l  system.  

There is  no ev idence ind icat ing such a l ike l ihood.  

	 I 've a lso considered whether  i f  the appl icants are 

re leased on bai l ,  th is  wi l l  d is turb the publ ic  peace and 

secur i ty,  much as the appl icants are charged wi th a very 

ser ious offence.   However,  there is  no ev idence that  the 

communi ty  or  any communi ty  where the inc ident  occurred or  

maybe people at  the centre are being harmed against  the wi l l  

o f  the appl icant ,  which might  d is turb the publ ic  peace or  

secur i ty  i f  they are re leased on bai l  and when balancing the 

r ights  to  f reedom, which is  entrenched in  the const i tu t ion 

against  the in terests  of  just ice,  I  f ind on the balance of  

probabi l i t ies that  the in terests  of  just ice favours a l l  appl icants 

to  be granted bai l  subject  to  condi t ions.  
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	 Also,  I  have looked at  the issue of  a ffordabi l i ty,  

d i f ferent  appl icants have suggested d i f ferent  amounts.   I  

be l ieve that  an amount  of  R2 000 for  each appl icant  is  a  

reasonable amount  I 'm tak ing in to account  that  they are a l l  

unemployed as they were at  the rehabi l i ta t ion centre at  the 

t ime of  th is  inc ident  or  the i r  ar rest ,  so I  be l ieve the amount  of  

R2000 for  each appl icant  is  a  reasonable amount .   A l l  

appl icants are ordered not  to  go back to  the Tete lesta i  

Rehabi l i ta t ion Centre.  

	 Appl icant  1 is  to  go to h is  a l ternat ive address,  which 

is  at  127 Niz i  Road in  Br ighton Beach,  which is  another  centre 

which he had a l ready been admit ted to .   Appl icant  2 is  to  

r e l o c a t e t o  h i s  a l t e r n a t i v e a d d r e s s ,  w h i c h i s  a t  1 2 9 

Mer ianr idge Dr ive,  Caversham in Pinetown.    Appl icant  3 is  to  

res ide at  h is  res ident ia l  address,  which is  at  h is  s is ter.   

Appl icant  4 is  to  res ide wi th h is  s is ter  at  8  Lydia Dr ive in  

Klenashni  and they wi l l  remain in  those addresses unt i l  that  

order  is  changed by the Cour t .  Fur thermore,  I  forgot  to  

ment ion ,  a l l  app l i can ts a re o rdered no t  to  communica te 

d i rect ly  or  ind i rect ly  wi th  any of  the i r  wi tnesses.   I 'm to ld that  

the wi tnesses,  they know the wi tnesses as they are pat ients  

or  were former pat ients  at  the rehabi l i ta t ion centre.   Di rect ly  

or  ind i rect ly,  and they do not  assaul t  or  threaten to assaul t ,  

insul t  or  in t imidate any of  the wi tnesses.    

COURT ADJOURNS 



C/425/2025- jhk 	 	 JUDGMENT106

 


